Vol 11 | OCTOBER 2018 | cONSTRUCTION | ISSN: 2518-3877

Emirates Law
Business & Practice

ON FIRM
FOUNDATIONs

“It is all about imbuing a
performance management
philosophy which
can create community
happiness and well being and
provide a competitive
advantage.”
Mohamed Al Khadar
Director of Urban Development Sector
Abu Dhabi Department of Urban
Planning & Municipalities

UAE CONSTRUCTION
LAW

PPP: Key Features
Euan Lloyd
Al Tamimi & Company

Overview: Disputes

Sally Kotb
Baker McKenzie Habib Al Mulla

Negligence

Philip Norman & Alexander Wyatt
Simmons & Simmons

Advertise in

Emirates Law
Business & Practice

Published by Dubai Judicial Institute
Read by legal professionals & investors
across the globe

For advertising email:
editorial@dji.gov.ae

w
a
L
s
e
t
a
r
i
Em
Emirates Law
Vol 1 Jan 2016

rity
/ Cyber Secu

Practice
Business &

Vol 2 Apr 2016 / Energy

Business & Practice

THE Emirates Law
EMIRATES
STRIKE
Emirates Law
BACK
Vol 3 July 2016 / Corporate

Business & Practice

Vol 4 October 2016

Business & Prac
tice

ISSN : 3877-2518

crime
UAE Cyber
tion Law
ec
ot
Pr
a
at
and D

é&
Paul Wern
ws
Paul Andre

Investing
in Emerging
Markets

TAKING A MORE
BLACK CORPORATE
VIEW
GOLD TO

nson
Dino Wilki

Regulation
of Data Use

shti &
Payam Behe
mbly
Victoria Ha

ia
Social Med
Privacy
In the UAE

GREEN

Law
UAE Energy Dr.
Ahmad Bin

Mohammed Jamil
Al-Rahmi

Sustainability
& Security
Michael Webb

Currency
De-pegging

Nima Fath &
Armand Galledari

UAE
SunLaw
Com
the
pany
Selling

Hezeem,
Jimmy Haoula &
Akram Rashid

B2B Dispute
Resolution

Muneer Khan &
Samir Safar-Aly

Daniel Partovi &
Zahir Sabur

Comparing
Asset
Management UAE & DIFC
Company Law
in the
UAE

“I believe we
have a good leg
al
foundation in
terms of attractin
g
investors.”

Dr Jamal Al Sum
Director Genera aiti,
l, DJI

UAE Transport
Law

Side Agreements
Common but Not
Legal
Antigoni Filippo
poulou
Sariah Al Hallack &

/ Transport

Dubai Customs:
Transport Orientat
Heart of the Hub
ed
Development
Narmin Ahmad
Ali Issa
Ed Hills &
Villiers Terblanc
he

Advising global investors on UAE legal best practice

Emirates Law Business & Practice is a free quarterly printed
publication reporting on recent legal developments in UAE
and around the world. Articles are practitioner oriented
and non-academic. The magazine covers specialist subject
areas offering independent analysis by experts in their
field, such as the judiciary, academics, solicitors, barristers,
in-house lawyers, government lawyers, corporate lawyers,
and law graduates. Our aim is to be an international legal
magazine, making a significant contribution to legal debate.
Emirates Law Business & Practice provides its readers
with a wide selection of relevant law disciplines, addressing
various aspects of law.

Justice Dr Jamal Al Sumaiti
Director General, DJI

Building a Bright Future

F

orecasters and analysts looking at the GCC construction market, where the total
contract values have decreased in recent years as a result in part of the impact of
reductions in oil prices, believe the UAE is now a bright spot which is bucking the
trends seen elsewhere. For many years Dubai has been one of the fastest growing
cities in the world. In fact it was reported in 2012 over 30,000 construction cranes were
operating here. That growth has continued and in 2016, construction awards of around
$43billion were made in the UAE. Since then activity driven by Expo 2020 and new
infrastructure which is needed for the further diversification of the economy and a young,
growing population, have all helped to ensure the construction sector in the Emirates
remains very healthy. One analyst Global Crushing Solutions has even estimated that $53
billion’s worth of projects are currently under construction in Dubai alone and a further
$337 billion worth of projects are at the planning stage.
It’s a sector where the future looks bright in the UAE and not just in the run up to 2020,
as the Abu Dhabi Government has already earmarked $100 billion which will be invested
up until 2030, of which the majority will be ploughed into real estate development and
transport infrastructure.
However, when it comes to construction it is vital to understand the legal framework
which can be complicated in the UAE where different Emirates and Freezones come under
different planning rules and authorities.
In addition, as one of the authors in this issue explains, termination of construction
contracts which is a potentially tricky area in most jurisdictions can be more difficult in
the UAE and even a contract party who believes they have been wronged can end up liable
for damages if they don’t tread carefully and take the right steps at the right time.
Innovations are happening too, particularly on the financing side as Governments across the
GCC, including those in the UAE, are increasing their use of Public Private Partnerships, so
we have decided to take a look at the legal framework governing this area both here in the
Emirates and in Saudi where it is also burgeoning. Following, lessons learnt from the Global
Financial Crisis there have also been recent changes to escrow rules designed to protect
investors in off-plan property developments which show the UAE authorities are keen to
ensure the property sector is sustainable and well regulated.
So whether you are a construction company or a company with plans to build and develop
projects in the UAE I hope you find this issue of our magazine informative.
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Overview

CONSTRUCTION
DISPUTES
A strong construction market also means an increased risk of disputes.
Sally Kotb of Baker McKenzie Habib Al Mulla provides an overview of the
areas where UAE construction law can make contract terms commonly
used in other jurisdictions less effective when disputes arise.

T

here are over 3,000 active construction projects valued at
more than US$245 billion in the Dubai’s urban construction
sector alone, and this increase has also inevitably given
rise to significant increases in the number of claims and
disputes, mainly between contractors and employers.
Construction disputes tend to be complex in part because of
the nature of construction contracts and the parties involved,
which can lead to people engaging in extensive legal arguments
in order to overcome technical deficiencies.
Disputes tend to stem from how risk is allocated in the parties’
relationship, which means contracts are key in this context.
In the UAE, appropriate transfer of risk to the contractor is
essential under the construction documentation. However, in more
complex projects, it will also be through direct agreements and
collateral warranties from relevant contractors.

Commercial Code. However, in practice, Federal Law No. 5/1985
Establishing the Civil Transactions Code (or Civil Code) is more
regularly applied or referred to because it contains general and
mandatory laws that govern contractual relationships in the UAE.

RISK ALLOCATION
FIDIC contracts contain reasonable and impartial provisions
dealing with the allocation of risk between the employer and the
contractor, and UAE law also has a number of provisions dealing
with the allocation of risk and impossibility of performance.

DECENNIAL LIABILITY
Under concept of decennial liability in UAE law both the contractor
and engineer are jointly liable for a period of 10 years to compensate the employer for any total or partial collapse of the work, and
any defect which threatens the stability or safety of the work.
The employer is not liable for failing to overlook defects or
faulty designs or for knowingly consenting to a faulty design, nor
does the contractor ‘s or engineer’s liability extend to every defect
which may be discovered in the building.
Under the concept of decennial liability, an employer has three

KEY CODEs
Under UAE law, all commercial activities (including building
or construction activities) are regulated by Federal Law No.
18/1993, known as the UAE Commercial Transactions Law or UAE
06 | Emirates Law Business & Practice | October 2018

MUQAWALA
Federal Law No. 5/1985 has a specific chapter (headed Muqawala)
which has provisions governing the relationships between employers, contractors, subcontractors and engineers or architects.
Federal Law No. 5/1985 imports a number of requirements into
construction contracts. Some of the main provisions affecting
construction contracts, and the major sources of construction
disputes, include issues such as the concept of decennial liability,
limitation of liability, suspension of works, restrictions on termination and force majeure.

years from the total or partial collapse of a building or installation,
or discovery of structural defects to seek compensation against
the liable parties.
This means the liable parties have 13 years of liability over buildings and/or fixed structures which have been handed over, and any
agreement to exempt or limit this liability is unenforceable by law.
LIMITATION OF LIABILITY
Limitation of liability is another contentious area in the construction sector. Under UAE law, contracting parties may determine the
amount of compensation which would be due under a contract in
the event of default of one of the parties to perform its obligations
under the contract (Article 390(2) of Federal Law No. 5/1985). On
application by one of the parties, UAE courts have absolute discretion to increase or decrease the amount of pre-agreed compensation in order to reflect the actual loss suffered.
Therefore, despite what the parties may have agreed, the court and
by extension an arbitration tribunal have the ability to change that agreement retrospectively, to ensure damages are equal to the loss suffered.
Parties are not entitled to contract out of this, and if the contract does
not specify the compensation amount, the judge assesses it as an
amount equivalent to the harm in fact suffered at the time.
SUSPENSION OF WORKS
Disputes can result in suspension of works. Suspension of work
clauses are usually found in construction contracts and the UAE

Courts generally uphold the parties’ contractual agreement in
this area on the basis of the principle of ‘pacta sunt servanda’ i.e.
the parties are free to agree contractual terms to govern their
contract unless the terms are perceived to be manifestly unfair or
incompatible with the requirements of the UAE Civil Code.
If there is no contractual right to suspend work, a contractor
may rely on the provisions of Federal Law No. 5/1985 to claim
suspension, and either party can suspend and/or refrain from
performing their obligations if the other party fails to perform
their own contractual obligations.
EXTENSIONS AND PAYMENTS DURING SUSPENSIONS
The right to suspend work under the Civil Code is not specifically
intended to address situations of non-payment. However, under
the law, a contracting party may withhold or suspend performance
of their obligation if the other party fails to discharge a mutual or
corresponding obligation that has since become due for performance.
Therefore, a contractor is entitled to suspend work if they have not
been paid by the employer for any claims that have been certified or
accepted despite the contractor’s continued performance beyond
the due payment date. Unlike the standard FIDIC provisions, the
UAE Civil Code does not expressly state a contractor is entitled to
receive an extension of time and payment in respect of additional
costs caused by a suspension or reduction in the work rate.
However, a contractor may rely on Articles 338 and 389 of
Federal Law No. 5/1985 to recover compensation as a result
Volume 11 | Construction | 07
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“Therefore, despite
what the parties may
have agreed the court
and by extension
the arbitration
tribunal have the
ability to change
that agreement
retrospectively to
ensure damages
are equal to the loss
suffered.”

of the e
 mployer’s failure to make payment in accordance with
the contract.
Nevertheless, before exercising the right to suspend work a
contractor should take into consideration and address any issues
that the employer may have raised as justifications for nonpayment, to ensure they are not seen as having acted in bad faith.
TERMINATION
Disputes can lead to the termination of a construction contract.
Under UAE law, generally this can be done through either the
parties’ mutual agreement; a court judgment or decision; or by
law. For a termination provision to establish mutual consent to
terminate, and avoid recourse to the UAE courts, the termination
provision must state unequivocally that the termination occurs
automatically by the employer’s notice and that there will be no
need for a court order or a further notice.
Federal Law No. 5/1985 entitles parties to require that the
contract be performed or cancelled if its counterparty fails
to perform their contractual obligations. As with suspension,
parties should exercise caution before seeking to terminate on
the basis of this article in order not to be liable for a wrongful
termination.
If a contract is terminated, under UAE law, the contracting
parties must return to the pre-contract state and any undertakings or agreements included under the contract are forfeit as a
result of the termination.
FORCE MAJEURE
Aside from termination, under UAE law, a construction contract
may fail due to unforeseen circumstances or force majeure. This
doctrine of unforeseen circumstances is enshrined in Article 249
of Federal Law No. 5/1985 and the UAE courts have a discretionary
power (that cannot be excluded by contract) to reduce onerous
obligations under a contract.
08 | Emirates Law Business & Practice | October 2018

It is also possible for a force majeure event to be good grounds
for the suspension or termination of contractual obligations
(Article 273 of Federal Law No. 5/1985). There is no definition of
force majeure in the Civil Code, but it is generally accepted in the
UAE to be limited to unforeseeable events such as natural disasters like earthquakes and floods and may extend to wars and civil
unrest, depending on the circumstances but ultimately, these are
events that fall beyond the control of the contracting parties.
Although the UAE Civil Code does not specifically address force
majeure it does provide a judge scope to reduce onerous obligations on contracting parties in extenuating circumstances. For
the avoidance of doubt, the interpretation of the force majeure
clauses are subject to the sole discretion of UAE Courts without
any supervision. The UAE is an investor-friendly country which is
particularly open and accessible to foreign contractors. However,
it is important to consider the legislative framework within which
contracts are performed, and remember UAE law offers a mature
body of law for the interpretation of construction contracts.
Parties should note the UAE’s own body of construction law may
place unanticipated limitations on what would otherwise seem like
best practice in contractual provisions and should tread carefully
in the UAE regulatory environment.

Sally Kotb
Senior Associate
Baker McKenzie Habib Al Mulla
sally.kotb@bakermckenzie.com
Sally Kotb is a Senior Associate who works in the
Dispute Resolution practice in Baker McKenzie
Habib Al Mulla in the UAE.

cONSTRUCTION | EXPERT PANEL

On Firm Foundations
As the UAE construction industry continues to flourish, our expert panel explain the
laws impacting contracts, liability, planning and building regulations.

“

The Federal government is pressing ahead with infrastructure
projects following the slowdown caused by the collapse of oil
prices,” explains Daniel Brawn of Galadari Associates & Legal
Consultants LLP. “With strong modern infrastructure in place
the UAE economy is expected to flourish, and as the population
rises the need for commercial and residential property will rise
too. However, within the seven individual Emirates, the position
varies. For example, Umm Al Quwain is at the early stages of a
major waterfront development and Ajman is proceeding with the
expansion of its City Centre Mall.“
“Residential properties in Sharjah are also coming onto the
market,” Brawn continues. “In addition, Abu Dhabi recently
approved three landmark developments, comprising a sea port,
a media production city and a creative zone with TV and cinema
production studios intended to become a cultural zone for artists
and designers. The Khalifa Industrial Zone is also being expanded
with new warehouse facilities, a ‘construction city’ which has been
launched to cater for the building materials industry, a ‘food city’
for the food processing industry and a ‘polymer park’.”
DUBAI DEVELOPMENTS
“In Dubai, infrastructure projects are visible throughout the
city, driven particularly by preparations for Expo 2020,“ Brawn
states. “The Metro is also being extended inland to the Expo site
and to Al Maktoum Airport, which will open up a whole new area

for development along with new bridges, underpasses and road
extensions. Having first expanded along the coast, the city is now
expanding inland, with rows of new villas and apartment blocks
seeming to appear every month.”
“In terms of rents and prices, rents for office space, have fallen
by about 7% over the last year and around 15% is said to be vacant
but it is anticipated that a further 800,000 square metres of office
space will come onto the market by 2020,” Brawn adds. “Landlords
are having to adjust to this new reality by offering incentives like
free fit-out, rent-free periods and free parking for new occupants,
and existing tenants may experience delayed rent increases.”
“A few years ago, over-supply of luxury developments led
developers to concentrate on middle-market developments for
ordinary people to live in,” Brawn adds. “However, there is now an
over-supply of middle-market developments, and demand at the
luxury end has picked up, particularly for premium penthouses.
Where there is new supply, pressure on prices continues, and
Downtown Dubai has seen a 5.2% price decline in the last year.
More realistic vendor expectations have also driven prices down
across Dubai and residential property prices are said to have
declined overall by 3.8% in 2017.”
“Another trend in 2018 has been a move in the market away
from buying off-plan and towards completed properties, either
for immediate personal occupation or to achieve rental income,“
Brawn states. “In response, developers are trying to attract
Volume 11 | Construction | 09
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“Under Article 881 of Federal Law No. 5/1985,“ Brawn adds. “if
the architect’s role is merely to carry out the design and does not
extend to supervising the building work, they are liable only for
defects in their design.”
“However, under Article 882 of Federal Law No. 5/1985, any
agreement intended to exempt or limit decennial liability is void,
so any contractual cap on liability will not apply. All claims must
also be brought within three years of the collapse or discovery of
the defect under Article 883.”
“There is no Federal legal requirement for construction professionals to have Professional Indemnity Insurance (PII),” Brawn
states. “Although, curiously, Article 10 of the Insurance Authority Board of Directors’ Decision No. 12/2018, requires insurance
consultants to have 1.5 million AED in PII cover for sole establishments and 3 million AED for corporate insurance consultants, with
a deductible of not more than 30,000 AED.”
“In Abu Dhabi, Abu Dhabi Regulation No. 2/2009 Concerning
Contractor Classification in the Emirate of Abu Dhabi and its
associated Abu Dhabi Administrative Resolution No. 58/2010, all

Key Laws
 re-purchasers of off-plan properties with incentives, like subsip
dised land registration fees and medium term payment plans.
There can also be low deposits and interim payments during the
construction phase, and payment of installments up to five years
after hand-over. “
ConSTRUCTION LAWS
“The main law governing construction in the UAE is Article
872-896 of Federal Law No. 5/1985 (or the Civil Code),” states
Robert Mitchley of BSA Ahmad Bin Hezeem & Associates LLP.
“This provides the laws and principles which are applicable to
contracts of Muqawala (a contract to make a thing) which includes
construction contracts. However, these principles are restricted
to the contractual terms between the contracting parties.”
“In the planning context, there are two key master frameworks
against which planning regulations are developed and established in
Abu Dhabi and Dubai,” Mitchley adds. “These are Plan Abu Dhabi 2030
Urban Structure Framework Plan,and Dubai Master Plan 2020.”
PROFESSIONAL LIABILITY
“The main feature of UAE law construction professionals need to
be aware of is that in common with other Civil Law jurisdictions,
decennial liability is imposed jointly on the contractor and the
designer for any total or partial destruction and for any defects
which threaten the stability of a building under Article 880(1) of
Federal Law No. 5/1985,” Brawn notes. “Liability extends to a fault
in the land itself (see Article 880(2) of Federal Law No. 5/1985), so
contractors should investigate the site and drill boreholes if necessary. A 10-year period also runs from hand-over of the completed
building (see Article 880(3) of Federal Law No. 5/1985), unless the
parties have agreed a longer period, or agree the structure should
remain for a shorter period. This imposes strict liability with no
requirement to prove negligence. The only defence is where the
defect was caused by an external event over which the designer
and contractor had no control (see Federal Supreme Court Case
UAE No. 125/1).”
10 | Emirates Law Business & Practice | October 2018

Dubai Law No. 6/1997
On Governmental Departments’ Contracts in Dubai
This law regulates the procurement of construction
contracts with Dubai Government entities.
Abu Dhabi Law No. 21/2006
On Contracts and Agreements of Civil Contracting in Abu
Dhabi
This law introduced an approved form of contract for Abu
Dhabi government entities.
Abu Dhabi Law No. 6/2008
On Purchases, Bids, Tenders and Warehouses for Abu
Dhabi Emirate
This law regulates the procurement of construction
contracts for the Abu Dhabi Government.
Dubai Law No. 8/2007
On the Guarantee Accounts of Real Estate Development in
the Emirate of Dubai
This law protects investments in off-plan property
purchases.
Dubai Law No. 13/2008
On the Interim Real Estate Register in the Emirate of
Dubai
This law covers an interim property register known as the
‘Oqood’ system.
Abu Dhabi Law No. 3/2015
On the Regulation of the Real Estate Sector in the Emirate
of Abu Dhabi
This law includes obligations for developers of off-plan
properties.

contractors and consultants who are active in Abu Dhabi must
apply for ‘classification’, and one requirement of this is that the
applicant must produce evidence of insurance cover, which in the
case of design consultants includes PII cover,” Brawn states. “In
Dubai, consultants should also be registered with the UAE Society
of Engineers, whose recommended Consultant Appointment
includes a requirement for PII cover of at least the value of the
project, for a period of 10 years. Beyond that, PII cover is usually a
contractual requirement, and without insurance consultants are
unlikely to be appointed.
“PII policies are written on a ‘claims made’ basis, relating to the
policy in place on the date when the claim is made, rather than
when the negligence occurred,” Brawn explains. “As a building
defect may become apparent years after completion, designers
who retire should maintain ‘run-off’ insurance for the period they
are liable but no longer in practice. “
“PII cover generally relates to negligent errors and omissions,
and Article 880 of Federal Law No. 5/1985 imposes strict liability,
so it is possible a consultant may not be covered by their insurance
in the absence of negligence,” Brawn adds. “When a consultant
changes their insurance provider, the new policy may also not cover
claims arising from periods when the previous policy was in force.
Some consultants do not maintain annual policies but merely go
to the market to purchase insurance at the employer’s expense
when cover is required.”
SUB-CONTRACTORS
“Liability of and to subcontractors is mainly dealt with in the
subcontract itself,” Brawn states. “Under Article 243 of Federal
Law No. 5/1985, parties must carry out what they have agreed in
their contract, and under Article 891 of Federal Law No. 5/1985, a
subcontractor cannot bring a claim against the employer unless
the main contractor assigns that right to the subcontractor.
Without this assignment subcontractors must bring their claim
against the main contractor with whom they contracted.”
“Subcontracts are often expressed as being made on a ‘pay
when paid’ basis, whereby the subcontractor’s payment is dependent on the main contractor receiving payment from the employer,“
Brawn adds. “Such provisions are outlawed by statute in some
jurisdictions, but not in the UAE. There is also a distinction
between ‘pay when paid’ and ‘pay if paid’ provisions, which will
depend on the precise words used in the clause. ‘Pay when paid’
generally means that, during the course of the subcontract works,
the main contractor is entitled to withhold payment to the subcontractor until they have received payment, but when the subcontract work is completed, the subcontractor is entitled to be paid
for completed work. However, ‘pay if paid’ provisions can deny
any payment at all to the subcontractor unless or until the main
contractor is paid. Therefore, a clause should state expressly that
the subcontractor agrees they will not be entitled to receive any
payment until the main contractor has been paid by the employer.
This common law position may not necessarily be followed in the
UAE, where there is no binding precedent and conflicting judicial
decisions. For example, in Dubai Court of Cassation Case, DCC No.
281/1995, the judge stated once the sub-contractor had completed
his work he had no obligation to wait for payment until the main
contractor was paid.”
“There can also be a distinction between a ‘domestic’ subcontractor, who the main contractor chooses to employ,

and a ‘nominated’ sub-contractor, who the main contractor
is instructed to employ,” Brawn states. “A main contractor’s
decennial liability under Article 880 of Federal Law No. 5/1985
does not apply to subcontractors. However, under Clause 5.2
of the FIDIC Red Book 1999 Edition, the main contractor may
require an indemnity from a nominated sub-contractor against
‘all obligations and liabilities arising under or in connection
with the Contract and from the consequences of any failure
by the subcontractor to perform these obligations or to fulfill
these liabilities’. If a nominated sub-contractor will not give the
indemnity, the main contractor may seek it from the employer,
and if they refuse, the main contractor may refuse to employ
the sub-contractor.“
“There may be a subcontractor’s right of lien under Article 879(1)
of Federal Law No. 5/1985, although this area of law appears illdefined and rarely used,“ Brawn adds. “Unlike main contractors,
subcontractors do not have ‘possession’ of the site and therefore
cannot try to retain possession until they are paid. They may be
able to retrieve plant and materials for which they have not been
paid, although by Article 7.7 of the 1999 Red Book these become the
property of the Employer, free of encumbrances, at the earliest of
when they are delivered to site or when the contractor becomes
entitled to be paid for them, to the extent consistent with the
laws of the country. There is no clarity on this, and a lien is a high
risk self-help remedy.“
“Subcontractors may also be able to seek to exclude or limit
their liability, for example to exclude indirect damage and place
a maximum cap on his liability. However, a party cannot exclude
liability for their own harmful act under Article 296 of Federal
Law No. 5/1985 or for fraud or gross error under Article 383(2).”
“It is common in the region when a subcontractor brings a claim,
for this to trigger an immediate call on the performance bond by
the main contractor, “ Brawn adds. “The subcontractor may apply
to the court for an attachment to prevent the amount of the call
being paid, but an attachment is usually only granted if there is a
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genuine flight risk. If the attachment is granted, the successful
party must commence his substantive claim against the other
party within eight days.“
PLANNING AUTHORITIES
“The Federal Ministry of Infrastructure Development has the
overall responsibility for managing Federal infrastructure projects
and the Federal housing sector in the UAE,” Mitchley explains.
“However, regulation of planning and construction of local projects
is dealt with by the individual Emirates, who through their respective
municipalities and related authorities issue administrative decisions,
regulations, circulars, policies, and codes which regulate planning
processes and laws applicable to construction in each Emirate.”
“The rules and approaches governing planning consent in the
UAE differs onshore and in the offshore freezones,”Alexis Coleman
of Pinsent Masons states. “Individual freezones also take different
approaches. Therefore, requirements will depend on the planning
authority which has jurisdiction over the planning consent, the
contractual arrangements governing acquisition and development and the freezone and the extent and sophistication of its
rules and regulations.”
“The UAE does not yet have a comprehensive planning legal
system, and there is no legislation governing plan-making or how
applications for development should be assessed,” Mark Raymont
of Pinsent Masons explains. “As a result, much of the process is
based on custom and practice within each Emirate. The Municipality
is responsible for prescribing and governing the planning for
construction projects within each Emirate, so each Emirate has its
own varying procedures and local regulations.”
“The Abu Dhabi Municipality and Dubai Municipality are the
primary authorities responsible for overseeing development and
planning controls in their respective Emirates,” Alexis Coleman
explains. “There is also an additional requirement for approval
from the Urban Planning Council for strategic developments in Abu
Dhabi.“
“In Dubai, the Dubai Municipality oversees planning controls
and the Department for Planning and Development issues building
permits and engineering consent with the freezones in Dubai,”
Raymont adds. “Local licensing requirements should also be
observed offshore, however free zones within each Emirate may
impose further regulations on land development and construction.”
“For example, a developer wishing to build a new project in Dubai
must first register itself and its project with the Real Estate Regulatory
Agency. Then they must meet any additional specific requirements the
freezone imposes, on top of those reuired by the Dubai Municipality,”
Alexis Coleman continues.
“However, Dubai Creative Clusters Authority (DCCA) operates
differently. The DCCA is an independent entity with its own rules
and regulations, which are not necessarily based on UAE Federal
laws and the requirement to comply with Dubai Municipality in
relation to planning consents will depend on the plot in question,”
Coleman adds. “For example, if the client is new to the DCCA and
the consent relates to an entirely new plot, only the DCCA’s rules
and regulations need to be adhered to and there are no further
requirements outside of the DCCA. The DCCA can issue licensing
or permits for planning and development without having to comply
with Dubai Municipality rules.”
“However, if the plot is linked to or shared with the Dubai
Municipality and/or the Department of Economic Development
(for example, a plot which is transferred from the Dubai
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Municipality to the DCCA), both the DCCA regulations and
Dubai Municipality’s (and/or the Department of Economic
Development’s) rules apply.
“The Dubai Municipality has a Planning Department and a
Building Department, which are responsible for the administration of the planning and building administrative resolutions, regulations and codes of practice,” Mitchley continues. “While in Abu
Dhabi the Department of Urban Planning and Municipalities (DPM)
is the main planning authority and the Master Plans Development
Division serves as an intermediary between the DPM and developers and stakeholders.”
“Developers, planning construction of a community in Abu
Dhabi have to submit or propose a master plan in line with the Abu
Dhabi Plan and deliver the DPM’s vision for complete sustainable
communities,” Mitchley states. “All new master plans are reviewed
and approved by the DPM.“
“As well as varying requirements, the permit regimes may vary
from Emirate to Emirate,” Alexis Coleman continues. “However,
generally all Emirate Municipalties require a construction permit
to be issued, verification of architectural and structural plans by
the Municipality, the issue of a planning permit, land valuation and
examination, if this is necessary and that any required demolition
permits have been obtained.”
PLANNING APPROACH
“There are a number of points those seeking planning permission in
the UAE should be aware of,” Mitchley states. “The development of
an area or community is subject to the Master Development Plan,
which is approved and registered with the applicable municipality
or authority as the foundation of the development. All subsequent
development is subject to the Master Development Plan and any
Sub-Development Plans.”
“When submitting a Master Development Plan to the Dubai
Municipality Planning Department it is important to consult the
service departments as no objection certificates from these
departments must also be provided,” Mitchley notes.
“The Dubai Municipality has also developed and published
certain standards for specific planning requests,” Mitchley adds.
“The aim of these planning standards is to establish modern,

STRATA TITLE
Dubai Law No. 27/2007
This law covering strata title (or multi-level appartment
blocks) in mainland Dubai came into force on 1 April 2008.
Strata Law Directions
In April 2008 these regulations were issued to provide further
clarity on schemes under Dubai Law No. 27/2007.
DIFC Law No. 5/2007
This law governs strata title ownership within the DIFC
financial freezone in Dubai.
Abu Dhabi Law No. 3/2015
A strata title scheme was introduced in Abu Dhabi in the
law regulating real estate in the Emirate.

sustainable, and integrated communities which are in line with he
values and the culture of Dubai and provide a distinctive life style
to the residents of Dubai,” Mitchley adds.
“These standards address the areas in which they will apply, the
specific considerations and requirements, and the method of calculation of costs or fees which are payable if the planning approval is given.”
“The process of obtaining a planning permit involves an application to the planning department of the relevant Municipality,“
Mitchley stated. “In Dubai, the published procedure allows the
Planning Department to reject an application or require further
information from the applicant before making a final decision.
Once a final decision is received an appeal can be filed with the
Director General whose decision shall be final.”
“If an application is rejected an applicant may approach the court
for relief,” Mitchley continues. “However, the court will not assess
the merits of the application. The approach to the court would
therefore be a little like a review and would have to be founded on
an incorrect application of the law by the Municipality or Authority
or some form of irregularity in the procedure.”
CONSTRUCTION CONTRACT TYPES
“Contracts for substantial construction projects in the UAE are
largely based on the FIDIC Standard Form,” Jeremy Speller of
Pinsent Masons states. “Of these, the FIDIC Red Book 1987 and
1999 editions are most commonly used although this is generally
with quite heavy amendment.”
“Recent trends have however pointed towards greater adoption
of the Yellow and Silver Books, which were released in 1999 (again,
usually with heavy amendment),” Mark Raymont adds.
“It is also important to note that each individual Emirate uses
different measures to ensure consistency in the conditions which
are applicable in government or public sector contracts,” Raymont
continues.
“In Dubai, although no specific form of contract is prescribed by
law for Dubai government entities a number of Dubai government
bodies, e.g. the Dubai Municipality and the Roads and Transport

Authority use bespoke contracts, which also tend to be based on
the FIDIC Standard Form subject to amendment,” Speller adds.
“However, another point to note is that as a result of instructions
issued by the Ruler’s office in 1988, a contract cannot require compliance with any ‘FIDIC rules’ unless there are exceptional circumstances or written consent has been given by the Ruler’s office.”
“In addition, Dubai Law No. 6/1997 regulates the procurement of
construction contracts with Dubai Government entities,” Jeremy
Speller continues. “These regulations impose a mandatory choice
of law and jurisdiction, dispute resolution mechanism and require
there to be a bank performance guarantee.”
“It is also worth noting under Article 48(1) of Dubai Law No. 6/1997
the Dubai government body has the right to amend the quantities
of the contract during the execution period at the same rates and
prices within a 30% range of the contracted value,“ Speller explains.
“In addition, under Article 72 of Dubai Law No. 6/1997, a contract
cannot be concluded for a lump-sum amount unless it is ‘difficult to
accurately determine the quantities or prices.”
“In Abu Dhabi, Abu Dhabi Law No. 21/2006 introduced an approved
form of construction contract for Abu Dhabi Government entities,
which is known as the ‘ Abu Dhabi Government Conditions of Contract
for Construction & Design and Build Contract (2007)’,” Mark Raymont
continues. “It is based on the 1999 FIDIC Red and Yellow books.”
“In addition, Abu Dhabi Law No. 6/2008 regulates the procurement terms for Abu Dhabi Government construction contracts,”
Mark Raymont adds. “In contrast with the equivalent Dubai law,
Article 43 of Abu Dhabi Law No. 6/2008 states that the quantities
of works should be fixed, subject to adjustment with the mutual
consent of the parties.”
INVESTOR PROTECTION
“Following the global financial crisis and the lessons learnt, a
number of protective measures were implemented in the UAE,
which were designed to safeguard property investors by ensuring
that the proceeds of off-plan sales are now directed solely towards
the development of the project,” Speller explains.
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“These measures generally involve developer licensing and
project registration schemes, which are enforced by specialist
government regulatory bodies.”
“For example, in Dubai the ‘Escrow law’ Dubai Law No. 8/2007
was issued to protect investments in off-plan property purchases
in Dubai,” Jeremy Speller adds.
“Dubai Law No. 8/2007 was implemented in May 2007, and
developers were required to be in formal compliance by early
2008. This law makes it mandatory for developers to deposit the
proceeds of off-plan unit sales into an Escrow account, which is
used exclusively for the development of the project.”
“In addition, any Dubai based property which is sold off-plan
must be entered in the ‘Interim Property Register’ (which is known
as the Oqood system, see Dubai No. Law 13/2008),” Raymont
explains. “Any failure to do this renders the sale void. Although the
owner is entitled to mortgage a piece of land, the proceeds must
be placed in Escrow and used to pay project construction related
costs.”
“Developers are also required to produce either a cash deposit
in an Escrow account or unconditional bank guarantee which is
equivalent to 20% of the total project value or prove completion
of 20% of the project construction works has been achieved,”
Speller adds.
“The developer must also provide documents which prove they
own and control the land and have all the relevant approvals from
the planning authorities.”
“In Abu Dhabi there are also a number of obligations in this area
which are imposed on developers by Abu Dhabi Law No. 3/2015,”
states Mark Raymont.
“These include the need for a licence from the Emirate’s
Department of Municipal Affairs (DMA). Developers must
also deposit all proceeds from off-plan sales into an Escrow
account which is used exclusively for the project,” Mark
Raymont adds.
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“No withdrawals can be made from the Escrow account until
20% of the construction work has been completed. Developers
must also now link payments for off-plan property to specific
project milestones, and if there is a failure to do so the law permits
the purchaser to terminate the sale agreement.”
“The Abu Dhabi Department of Municipality also has powers
under Abu Dhabi Administrative Decision No. 250/2015 to appoint a
consultant at a developer’s expense to determine what is known as
the ‘achievement ratio’ prior to any authorisation to release funds
from the Escrow account,” Jeremy Speller notes. “Developers may also
need to submit audited accounts to verify their previous expenses.”
“There are also similar licensing schemes in the Northern
Emirates. “ Speller adds.
“For example, in Ajman, the Ajman Real Estate Regulatory
Agency (ARRA) operates a licensing and registration scheme
which includes the requirement for a project specific feasibility
study by an approved consultant in the UAE and proof of title.”
“In Sharjah meanwhile the Department of Real Estate
Registration (DRER) operates a licensing and registration scheme,
which requires a developer to have a bank guarantee equal to 20%
of the construction value prior to commencing off-plan sales,
though this is reduced to a 5% bank guarantee when the project
reaches 15% completion.”
“The Ras Al Khaimah Investment Authority (RAKIA) also
operates a licensing and registration scheme, which requires
developers to open a ‘guarantee account’ before beginning to sell
off-plan units in any part of the Emirate supervised by RAKIA,”
Jeremy Speller adds.
CONTRACT TERMINATION RESOLUTION
“Termination of a construction contract may occur for a range
of reasons,” Brawn notes. “However, the starting point for
termination is the general rule in Article 267 of Federal Law No.
5/1985 by which a contract may only be terminated by mutual

discretion to prevent one party taking advantage of the other. Even
when termination for convenience is permitted, compensation may
be awarded to return the parties as near as possible to the position
they were in before the contract was made.”
“Articles 872-896 of Federal Law No. 5/1985 relate expressly
to muqawala or construction contracts,” states Brawn. “Under
Article 892, a contract terminates on completion of the work
or when cancelled by mutual consent or by order of the court. If
the contractor’s work is defective or contrary to the contract’s
requirements, the employer may demand that they ‘make good’
their default, and if they fail to do so, the employer may ask a judge
to cancel the contract or allow them to engage another contractor
to complete the work and charge the costs to the first contractor
(see Article 877 of Federal Law No. 5/1985).”
“Under Article 895 of Federal Law No. 5/1985, a party suffering
harm from termination may claim compensation, “ Brawn continues. “Dubai Court of Cassation Case, DCC Case No. 218/2015 and
DCC Case No. 37/2010 held that, as an exception to the rules set out
under Article 267, muqawala contracts can be terminated unilaterally by the employer before completion of the work, provided
full compensation is provided for expenses and completed work.
Termination because of the contractor’s default is treated differently, and the employer may withhold further payment until the
work is completed by a new contractor.“

consent or by a court order (for ‘court’ read ‘arbitral’ where the
contract has an arbitration clause). Article 268 allows termination by mutual consent after the contract has been entered into,
and Article 270 states mutual consent is achieved by offer and
acceptance and by each party returning that which they derived
under the contract.”
“Article 271 states parties may agree in their contract that the
contract will be cancelled without the need for a court order in the
event of non-performance,” Brawn continues. “Under Article 272,
the judge may order the contract be performed or order compensation instead, as was confirmed in Federal Supreme Court Case,
UAE No. 576/2012.”
“The consequences of termination are dealt with by Articles 274
and 275, to the effect that the contract is void ad initio, parties
must return whatever they received and must be restored to
the position they were in before they made the contract, and if
that is not possible compensation may then be ordered,” Brawn
explains. “Where judges order compensation, they should do so
in line with Articles 386 and 389. The criteria for compensation
are the infringements of the rights of the aggrieved party, and not
damages for breach of contract. Compensation may include direct
loss and lost opportunity for making profit, provided that opportunity was probable, not speculative (see Article 292 of Federal
Law No. 5/1985 and Federal Supreme Court, UAE Case No. 517/
2015). Compensation may also be claimed for moral damage under
Article 293 which affects the aggrieved party’s honour and status.”
“Unilateral termination for convenience by one party without the
other’s consent is only permitted where the words in the contract
are absolutely clear and unequivocal,” Brawn adds. “In terms of
termination by the employer for convenience, it is not clear if
consent can be given merely by signing a contract which provides
for termination for convenience, or if it must be given at the time
the issue of termination arises. Sharia principles of good faith and
unjust enrichment must also be considered because judges have

DISPUTE RESOLUTION
“Over the last 20 years, Dubai has steadily developed into an
international arbitration hub, which is able to compete with
other renowned arbitration centres such as London, Paris,
Singapore and Hong Kong. This coupled with wide-spread use of
the arbitration friendly International Federation of Consulting
Engineers (Fédération Internationale des Ingénieurs-Conseils or
FIDIC) standard form contracts, has meant arbitration is generally
the most common form of dispute resolution in large-scale
construction projects in the UAE,” Laura Adams of Pinsent Masons
explains. “This is reflected in the number of high profile arbitral
institutions in the UAE including the Dubai International Arbitration
Centre (DIAC) which is a well established and widely used onshore
institution, the offshore Dubai International Financial Centre
Arbitration Centre (DIFC-LCIA) and the International Chamber of
Commerce (ICC)’s recently opened representative office in the
offshore Abu Dhabi Global Market (ADGM).”
“The popularity of arbitration in the UAE has also been
highlighted recently by the establishment in Dubai of the Emirates
Maritime Arbitration Centre,” Laura Adams adds.
“There are also a whole host of arbitration centres, across the
UAE including the Abu Dhabi Commercial Conciliation and Arbitration Centre – ADCCAC in Abu Dhabi, the Ras Al Khaimah Centre of
Reconciliation & Commercial Arbitration in Ras Al Khaimah and
the Sharjah International Commercial Arbitration Centre - known
as TAHKEEM which is based in Sharjah.”
“The International Islamic Centre of Reconciliation and
Arbitration - ICCRA which was established to hear cases governed
by Islamic Sharia law is also based in the UAE,” Laura Adams notes.
“However, it is not uncommon for smaller scale disputes (generally with lesser value and perhaps a less technical nature), to be
resolved by recourse to the local courts,” Raymont states. “This is
largely due to the significantly lower costs and likelihood of receiving a decision more quickly than via arbitration. Although this can
depend on whether a decision at first instance is c hallenged.”
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Associations, constitutional rights and obligations of Owners’
Associations and stakeholders, including the functions and obligations of Owners’ Associations, procedural matters such as calling
meetings and passing of resolutions, and the role and obligations of
the Owners’ Association Board and Association Managers.”
“The concept of strata title was also implemented in the DIFC
by the Strata Title Law, DIFC Law No. 5/2007 and more recently, a
scheme was introduced in Abu Dhabi by Abu Dhabi Law No. 3/2015
Regulating the Real Estate Sector in the Emirate of Abu Dhabi.”
“The strata title system can alleviate various problems which
are often found with traditional property subdivision methods,
where it is not possible to subdivide land into different ‘layers’,
e.g. in apartment buildings, where ‘units’ can sit above or below
each other,” Laura Adams states. “It also provides for formation and recognition of Owners’ Associations and helps create a
transparent structure for the management of the common areas
or facilities and for the general administration of subdivided
buildings.”
“Regulation of the strata title system largely depends on the
creation of Owners’ Associations and various aspects come into
force with the creation of such associations,” Raymont continues.
“However, unfortunately in practice, few Owners’ Associations
have been created which has limited the effect of the regulations’
relevant requirements must be complied with,” Adams explains.

STRATA TITLE
“One of the legal differences in the way real property law operates
in the UAE compared to many other jurisdictions is the concept
of ‘strata title’, ” Laura Adams states. “Essentially, strata title is a
system that enables the subdivision of a building which has multiple
owners into ‘layers’ and ‘units’ and allows separate ownership
interests to be created in individual units, e.g. apartments, offices,
retail suites and common areas within a single building.”
“It also allows for portions of the land to remain collectively
owned, e.g. gyms, swimming pools and common areas, typically by
an incorporated Owners’ Association who represent the owners’
collective interest“
“In the UAE, the regulation of the division of property into
privately owned units and jointly owned common areas has its
origins in the Civil Code, UAE Federal Law No. 5/1985,” Raymont
adds. “However, further regulation was introduced in Dubai by
Dubai Law No. 27/2007 On Ownership of Jointly Owned Property
Laws which came into force from 1 April 2008 and was supplemented by the Strata Law Directions issued in April 2010. These Directions provide further clarity on the requirements of the scheme.”
“These Directions deal with various issues which Dubai Law No.
27/2007 did not cover and create new obligations for developers and
Owners’ Associations including the licensing and duties of surveyors
and survey plans specifications, the content of Jointly Owned
Property Declarations and Building Management Statements (which
are the principal documents setting out the operational information
for any development), developers’ disclosure o
 bligations, consumer
protection matters and the licensing and registration of Owners’
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COMPULSORY PURCHASE
“Administrative authorities in the UAE may purchase real estate
compulsorily under Article 1135 of Federal Law No. 5/1985 if this
is in the public interest and compensation is paid,” states Jeremy
Speller. “Article 1135 (1) of Federal Law No. 5/1985 also states
that no person can be deprived of ownership without ‘lawful
cause’ and Article 1135 (2) of Federal Law No. 5/1985 clarifies that
expropriation of ownership for the ‘public benefit’ must be against
just compensation and in accordance with the provisions of the law.”
“In addition, under Article 1135 of Federal Law No. 5/1985 when
assessing compensation, there must be regard to the value of
the estate expropriated and loss of profit and other damage
that may result,” Speller adds. “Such assessments must be done
by an expert who is ‘known for his fairness’ and the land is only
vested in the local or state authority after payment of ‘just’ or
fair compensation. Until that time, the person whose land has
been expropriated may have recourse to the Courts (see Dubai
Court of Cassation case, DCC 184/2008 dated 23 November
2008).”
“The compensation awarded should also include the physical
component of the land and the buildings on it,” Raymont continues.
“Compensation is assessed at the prevailing market value at the
time of the expropriation decree (see Dubai Court of Cassation
case, DCC 338/2009 dated 28 February 2010).”
“It is also worth noting that in Dubai, under Dubai Resolution
No. 2/2003 an aggrieved party may apply to the Lands Valuation
Committee to determine the level of compensation for expropriated real estate,” Jeremy Speller states. “The compensation paid
is generally cash if the real estate is valued at less 200,000 AED
or will be in the form of additional land.”
ENVIRONMENTAL AND HEALTH AND SAFETY standards
“There are both environmental efficiency and health and
safety rules which are applicable to buildings regulated in
the UAE,” Mitchley states.

“Environmental impact management and the issue of sustainable development are areas where construction regulation is
developing. Dubai’s Green Buildings Regulations and Specification, were first introduced in 2011 by Circular No. 198 and then
expanded in 2014.
“In January 2011, the green buildings regulations and specification were mandatory for governmental buildings by Dubai Municipality. As a result, by March 2014, a total of 44 green governmental
buildings had been constructed, and the regulations were made
mandatory for all new buildings in Dubai in the private and public
sector.”
“There are also a number of health and safety regulations which
apply to buildings,“ Mitchley continues.
“The most profound changes in recent years have actually been
in the area of health and safety, after a number of fires damaged
high rise buildings and led to a stricter and more comprehensive
fire safety code,” Mitchley adds.
“This focus on construction safety has seen the Dubai Municipality develop and publish the Code on Construction Safety Practice.“
“The big change in Dubai came with the introduction of a chapter
in the Building Regulations relating to fire-retardant cladding mate
rials, by which flammability should be as close to zero as possible,”
Brawn states.
“Existing towers will also have to comply with the new cladding
regulations when they are due for maintenance. Dubai Civil Defence
has introduced a new ‘Fire Safety and Life Protection Code’, which
sets out requirements on fire doors, fire alarms, tourist facilities,
storage of flammable liquids, access for Civil Defence trucks, stricter
rules about the use of materials for cladding on buildings, and even
rules about how boats in marinas should be berthed.”
“Companies which install materials must also be licensed by the
Dubai Civil Defence. “
“Projects can be delayed if they do not comply with Civil Defence
requirements, and approval needs to be renewed annually. “
“The UAE Fire and Life Safety Code is an extensive code, which
has become pivotal in ensuring the fire safety of towers constructed in the UAE.”
“The code is all encompassing and covers the licensing of
contractors and those involved in the supply and construction of
buildings, building methods and techniques, materials and equipment specification and testing,” states Raymont.
“In addition, in Dubai a number of other building codes are also
applicable to those looking to obtain a Building Permit. These
include Fire Prevention Guidelines; Sanitation Guidelines; Soil
testing Guidelines; Structural Codes & Guidelines; the Seismic
Design Code and the Dubai Wind Code.”
HERITAGE
“Another area where rules apply is the protection of historic or cultural
buildings,” Brawn states.
“Architectural Heritage Department of the General Support Sector
at Dubai Municipality carries out protection of historic and cultural
buildings in Dubai. “
“Any building built before 1960 is considered ‘historic’ and requires
municipality approval for any alterations. “
FEEs AND CONTRACTS
“In the UAE, although there is currently no income or corporation tax,
permits and fees are extensively levied,” Brawn notes.
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Pierre Heitzmann and Karim Zein of Jones Day provide a
global review of construction changes across the region.

REGIONAl Position
Global growth, specific goals and the recovery in oil
prices have continued to help boost construction
activity across the Middle East, not only in oil
producing states. While there has been some
contraction in project spending over the last few
years, there are more plans in the pipeline for 2018
and governments across the region are turning
a larger proportion of their budget spending to
public infrastructure projects. In addition, many
countries in the region have long terms goals, for
example, Vision 2030 in Saudi Arabia and the 2020
EXPO in Dubai. However, a strong reliance on
private sector funding is nevertheless expected
to continue; the biggest external challenges facing
contractors in the region are likely to be payment
delays and the availability of funding. There
has also been an additional dampening factor
caused by the growth in inflation as a result of the
introduction of VAT at the beginning of this year
in both the UAE and Saudi Arabia. This may lead
to inflated construction costs which could erode
contractors’ margins. Despite the challenges
being faced by construction companies across
the region the drivers of project activity remain
strong and there is an estimated $2 trillion in
value of projects in the GCC pipeline and the rest
of the MENA region. This, with some notable
exceptions, is also likely to lead to a more positive
construction year following the previous years
which saw sluggish growth.
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United Arab Emirates
Many of the construction contracts awarded in 2018 will relate to
EXPO 2020. The number of construction projects will continue
to increase as will the number of construction disputes. The
UAE is taking steps to remain an attractive venue for resolving
construction disputes in the Middle East, while other countries
such as Saudi Arabia have also reformed their legal framework
in the last two years to remain attractive from a dispute
resolution point of view. A Technology and Construction Division
of the DIFC Courts (TCD) has been created to hear specialist
construction and technology disputes. The TCD broadly mirrors
services of the English High Court’s Queen’s Bench division and
is expected to hear complex cases involving technical issues,
with optional fast-track dispute resolution to further reinforce
the DIFC Court’s credibility in resolving construction disputes
efficiently. Arbitration has also not been forgotten. Two years
ago, the UAE’s reputation as an arbitration location suffered
a blow following the adoption of provisions in the Penal Code
which imposed criminal sanctions on arbitrators deemed to
have shown bias. Recent announcements suggest the UAE is
in the process of repealing this controversial provision. While
not a single prosecution has been reported, many international
arbitrators continue to stay away from Dubai. The UAE’s Federal
National Council has also recently approved a new arbitration
law inspired by the UNCITRAL Model Law which was published
on 15 May 2018. DIAC has also announced, but not formally
adopted, new arbitration rules with a default seat in the DIFC,
the only place in the UAE with a modern arbitration law before
the new Federal Law was issued.

SaUDI ARABIA
Saudi Arabia is ramping up construction projects and joint ventures with foreign companies in the race to
Vision 2030. They continue efforts to revamp their judicial system to help make Saudi Arabia a dispute
resolution-friendly jurisdiction for resolving construction disputes. In October 2017, the government created
a new system of commercial courts and in parallel implemented the ‘paperless court’ project as part of the
Saudi Vision 2030 objectives. This has cut around 45 percent of the procedures and shortened the period
for execution of judicial orders from two months to 72 hours by activating the electronic linking system
with related governmental entities. In December 2017, a circular also authorised electronic notifications of
complaints for domestic disputes. The Saudi Center for Commercial Arbitration (SCCA) has been operational
since 2016 and has administered its first cases. The SCCA released a report analysing case law implementing
the 2012 arbitration law, confirming that Saudi Arabia wants to promote itself as an arbitration-friendly,
modern jurisdiction. In 2016 for example, a female arbitrator was appointed by the administrative court of
appeal in Dammam confirming this trend. While there is still work to be done to boost Saudi’s credibility
in resolving complex disputes efficiently, these changes are welcome at a time when more and more
infrastructure projects are about to be concluded.

OMAN
Oman is also facing robust construction sector growth in 2018 off the
back of the strong oil prices. A significant increase in the awarding
of construction contracts at the end of 2017 compared to the
preceding year means the pipeline of projects on hold has resumed.
It is estimated that around 330 projects are currently on hold (with
values of more than $60 billion) but are expected to resume in the
coming years, leading to a strong, stable construction market.
Oil price rises could lead to larger government reserves which
are subsequently expected to be invested in large infrastructure,
energy and power projects. The Oman sovereign wealth fund
is planning to start a $1 billion infrastructure fund to promote
investment in road, transport and energy systems. Oman’s railway
project is expected to drive construction growth in associated
sectors and help with the expansion along the entire supply chain,
from raw material producers to manufacturing facilities. Oman
has an established future vision, the Oman Vision 2020, which
aims to push the Sultanate towards a sustainable, diversified
economy. Integral to this is robust and sustainable investment in
infrastructure spending now that oil prices have stabilised. With
the region is experiencing positive growth a significant focus on
construction activities is expected.
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Perils and Pitfalls
of Termination
Termination of construction contracts can be risky in many jurisdictions. Mark Raymont and Nick Tolley of Pinsent Masons LLP explain
the practical steps to take in the UAE where the consequences of getting
this wrong can be particularly severe.
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T

ermination of a construction contract is a last resort in
any jurisdiction but this is the case even more so in the
UAE. It has often been said that Sharia does not generally
recognise termination for breach, or for convenience, as a
remedy, although there are various schools of thought on whether
this is in fact the case. However, generally the UAE is a more
termination-averse jurisdiction particularly compared to common
law countries. However, there are still steps a party considering
termination of a construction contract in the UAE can take, in
circumstances where the consequences of wrongful termination
or repudiation can be severe

THE WRONGED BECOMES THE WRONGDOER
The main risk of any ill-advised termination is that the wronged
can become the wrongdoer. A mistaken decision to terminate a
contract, if not justifiable under the law or the contract’s terms,
risks itself becoming a wrongful repudiation which the other
side can accept and/or use as grounds for a wrongful termination action.
In the UAE, the consequences of this can be severe. The legal
position can be complicated as matters will depend on the interaction of the general law and specific contract provisions, as well as
a detailed factual inquiry which will typically accompany a termination scenario.
Many termination for breach clauses cite one party’s substantial failure to perform its obligations as grounds for termination.
However, the party wishing to terminate may potentially take a
very different view of what constitutes a substantial failure than
a court or arbitral tribunal considering the matter and applying
UAE law with the benefit of hindsight.

“There is normally no
doubt that a construction
contract has come to an
end, but the real question
is whether the employer
is in the right making the
contractor liable for the
cost of completion or the
contractor is in the right,
so can recover their lost
profit?”

CONTRACT PERFORMANCE
Parties should also keep in mind the general requirements
under UAE law to perform contracts ‘in a manner consistent
with the requirements of good faith’. This is a subject on which
much has been written so will not be considered in further detail
here.
There is normally no doubt that a construction contract has
come to an end, but the real question is whether the employer is
in the right making the contractor liable for the costs of completion or the contractor is in the right, so can recover their lost
profit?
BEHAVIOUR
The answer to this question may well depend on the legal effect of
the parties’ behaviour, and a common pitfall is that a termination
notice has been issued ‘out of the blue’ without adequate warning
or previous justification, which can be perilous even if the
complaint is fully justified.
A further and very real pitfall, can be the risk of the incorrect
interpretation of the contract, so the safest route may be to
continue with the performance of the contract and rely only on
the right to damages.
If this approach is not acceptable to the client and, hopefully
following reasoned advice, they still wish to terminate, then the
following steps can be taken to minimise the risks and avoid potential pitfalls before any termination notice is issued:
• Take detailed independent advice on whether termination is
the right decision.
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PRACTICAL STEPS
There are also other practical steps which can be taken including:
• removing your own materials/equipment from site;
• moving files, drawings and documentation off-site (if this is
permitted);
• dealing directly with suppliers and sub-contractors; and
• considering how essential work will be finished once the
terminated party is no longer part of the project.
POST TERMINATION
Once termination has been effected it is also vital to avoid any
unnecessary peril by continuing to consider practical steps that
can be taken. For instance, it is advisable that the terminating party:
• advises any relevant third parties such as banks or other
lending institutions this has happened;
• measures the work which has been completed and invites an
engineer to confirm this; and
• if a contractor, has stated which goods are ready for shipment
the employer can set a deadline by which to decide what they
will do with the remaining goods.
If these steps are taken and termination is planned and
executed properly then the risk of falling foul of the all too
common perils and pitfalls of this process can be mitigated and
a client’s risks minimised. Giving clear advice and acting promptly
is recommended , particularly as termination can be an emotional
step which can be legally, reputationally and practically challenging. This type of advice should help well-advised parties avoid
acting impulsively which all too often can be a real risk in the case
of distressed projects.

• Consider alternative solutions such as suspension (from the
Contractor’s perspective) or negotiation, direct payment of
sub-contractors, early release of retention monies or other
forms of cash-injection (from the Employer’s perspective).
• Carefully consider the contract. In particular determine whether
the party wishing to terminate has the right to do so. Also check
whether threatening to terminate will mean the right to terminate
will be lost if not carried through. The notice requirements for
termination should also be carefully considered and a party
should think about when the termination will become effective
following service and whether the termination notice can be
withdrawn once payment is received and/or a breach is remedied.
THE ACTION PLAN
When advising a party on a potential termination, it is strongly recommended that a detailed action plan is produced. This should help to
maximise recovery by taking charge of the termination and ensuring
there is a clear view on of the current financial position under the
contract, including claims and contingent liabilities. It is vital to:
• prepare all supporting documentation;
• record status of the Progress of Contract, e.g. with dated
photographs;
• protect the position vis-à-vis other parties, e.g. suppliers and
keep records of all costs;
• anticipate calls on guarantees/bonds; and
• document defaults of the counter-party.
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PPP: Key Features of
the Frameworks

Euan Lloyd of Al Tamimi & Company explains the key features of the public private
partnership frameworks in the UAE and Saudi Arabia.

A

s governments in the GCC continue to move away
from their traditional dependence on oil revenues and
sovereign reserves whilst simultaneously developing
more sophisticated infrastructure projects, Public
Private Partnerships (PPPs) are increasingly being used as a
means to finance projects. Saudi Arabia currently has the largest
PPP sector in the region, with a total investment value of nearly
$43 billion spread across 18 projects. and the UAE is the thirdbiggest PPP market with an estimated $19.4 billion in projects in
the pipeline. This significant shift in Saudi Arabia potentially offers
lucrative opportunities for private investors, as the Kingdom is set
to increase engagement with specialist private companies in most
of its transport mega projects by 2020. Nevertheless, there are a
number of challenges for successful implementation of PPP there.
For example, at the time of writing the Kingdom did not have a fully
codified PPP legal framework. A draft Private Sector Participation
Law has been proposed but this is yet to be formally enacted. In
Dubai, on the other hand, a specialised PPP law was issued in
2015 which governs Dubai Government projects. Though there
have been calls at the recent UAE Public Policy Forum for a clear
legal, policy and institutional framework at the Federal level, it
also remains to be seen whether Abu Dhabi, other Emirates or
the Federal Government will follow suit.
WHAT IS PPP?
PPPs are often defined as long-term contracts between a private party
and a government or government agency for providing a public asset or
service, in which the private party bears significant risk and management
responsibility. The private sector finances the development and
performs certain services, rather than the government financing all
the infrastructure development and performing all core and non-core
services. However, the exact definition of a PPP can vary across
jurisdictions and with the nature of the project being procured and
the term is used to describe a whole range of different forms of
partnership between the public and private sectors. Essentially
PPP projects can take whatever form the parties wish in order to
meet that project’s objectives, although some jurisdictions set a
clear definition of PPPs depending on the length and nature of the
service, the contract value and the finance source. Typically, when
it comes to the procurement of infrastructure projects under PPP,
the private sector is awarded a right to finance, design and build
the project, and is then responsible for service operation and the
maintenance of the facility over the contract period. The contract
is usually a long-term one (for example between 25-30 years) and
at the end of the fixed term, the facility may be transferred to the

government. The private sector may also be paid a service fee by
the government, and it may be permitted to charge users facility
fees, rentals and charges, as agreed and stipulated within the
contract.
BENEFITS
One of the main factors driving use of PPP agreements in Saudi
Arabia in recent years has been the fiscal deficits which were
caused by falling oil prices, which led to reduced government
revenue for funding large infrastructure projects. PPP models
allows private sector capital to be used so government can direct
expenditure to other areas. PPP arrangements also share and
allocate risks between the government and private sector so
the party which is best able manages and mitigates the risk. PPPs
also provide international and regional investors with the opportunity to tap into previously inaccessible markets. For example,
MEED has estimated PPP projects planned or under way in the
Middle East in 2017 were worth roughly $206 billion. There is also
a huge advantage in tapping into the private sector’s deep understanding of procurement partnering and whole life asset costing
and performance. The private sector is also encouraged to use
innovative solutions to meet the government’s requirements
and the entire costs for the design, build, operation, maintenance
and refurbishment are agreed up-front. Government also retains
control over the completion of the project and the delivery of the
service through the use of elaborate and meticulous payment
and performance mechanisms which incentivised the private
sector to provide the project on time, within budget and ensure
all p
 erformance quality targets are met.
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SAUDI APPROACH
Saudi Arabia is currently the most active PPP market in the region
and this is set to continue, as private sector participation is at
the heart of the government’s reform agenda, and PPPs are a
key component of Saudi Vision 2030 and the National Transformation Programme 2020 (NTP) which aims to have five new
PPP projects implemented by 2020, and further private sector
opportunities in healthcare, transport, education, power and
water, rather than just the energy and transport sectors. The
Government Tenders and Procurement Law (Saudi Arabia Royal
Decree No. M58/1427 and its related Implementing Regulations has
previously regulated government infrastructure projects. However,
this law is generally seen as inappropriate to deal with the complexities and typical length of a PPP project as, for example, it states
continuing service contracts cannot be longer than five years. This
has been reiterated by Saudi Arabia Royal Decree No. 101/1439
which was published on 18 July 2018 and specifically disapplies
the Procurement Law from privatisation contracts as it states ‘all
contracts necessary for the execution of privatisation operations
shall not be governed by the Government Tenders and Procurement Law’. The Saudi Government has recently established the
National Centre for Privatisation & PPP (NCP) through the Saudi
Arabia Cabinet Decision No. 355/1438 which reports directly to
the Council of Economic and Developmental Affairs (CEDA). The
NCP is the official Saudi representative for all PPPs developed
to realise Saudi Vision 2030 and is responsible for the planning
and oversight of all PPPs in the Kingdom. The Cabinet Resolution has identified 12 key tasks NCP must achieve. These include
developing policies, strategies, programmes, regulations, plans
and tools to help achieve the objectives of privatisation projects
in accordance with the applicable regular regulations, proposing
sectors and activities that can be privatised and opportunities
for investment and development in supporting areas, identifying
standards and frameworks which are required for target sectors
to be privatised when preparing relevant studies and research,
and. developing appropriate rules to help manage the projects
related to privatisation along with the relevant authorities. The
NCP recently published a Privatisation Projects Manual which
is proposed will act as a mandatory road map for privatisation
and PPP projects in Saudi. The draft Private Sector Participation
Law has also been published with consultation ending on 29 July
2018. It is unclear when this draft law will be enacted. However,
coupled with the Manual it should prove to be a powerful enabler
of public sector participation in the economy. It is hoped the NCP’s
establishment will improve the overall quality of the procedures
involved in procuring and financing of PPPs there.
Unfortuantely, the lack of PPP legislation in Saudi does create a
degree of risk for potential investors. Without a sound legal framework which meets the standards of successful international PPP
jurisdictions investors may be nervous about financing a project
although such legal deficiencies can be reduced by a well drafted
concession agreement. Investors would probably prefer a framework which encourages strict requirements for clarity, transparency and accountability in the bidding and procurement processes.
Investors also need a sound understanding of the developing
local laws and regulations applicable to projects, particularly with
infrastructure development. New entrants to the market should
therefore seek guidance on issues like specification requirements and the stringent oversight of construction testing and
operation issues. They also need to understand the process for
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obtaining government approvals, licensing and insurance requirements and compliance with local labour laws. In Saudi Arabia all
PPP and ancillary agreements, will also need to be compliant with
Shariah principles and Saudi law, and careful drafting of contracts
for complex, high value projects are essential to safeguard the
interests of investors in lengthy agreements. Investors also need
to be aware of potential dispute resolution issues surrounding
PPP agreements in Saudi Arabia, as government entities are not
permitted to enter into arbitration agreements, as the Board
of Grievances (BoG) has exclusive jurisdiction over disputes
concerning government contracts. In addition, only local counsel
can appear before the BoG and all submissions and documents
must be in Arabic. With highly complex construction disputes, this
may cause issues because of the large amount of documentation,
limited experience of tribunals and the lack of a specialist judicial
constriction tribunal.
UAE ApproACH
Dubai Law No. 22/2015 which came into force on 19 November
2015, was the first legislation aimed at providing an overarching framework for PPPs in Dubai. It applies to all public-private
agreements entered into by a government agency, although
expressly excludes projects, works, services or supply of materials in the electricity and water sectors. In addition, contracts

exempted by the Supreme Committee for Financial Policy and
PPP contracts for over 30 years are excluded. The aim of this
law is to encourage the private sector to participate in development projects and increase investments; increase productivity
and improve public service quality; enable the Dubai Government
to carry out strategic projects efficiently and effectively; mitigate
financial burdens on the Dubai Government’s general budget and
minimise financial risks; facilitate the transfer of knowledge and
experience from the private to public sectors, train government
staff to manage and operate such projects in future; and increasing competition for projects (locally, regionally and internationally).
Dubai Law No. 22/2015 has not established a specialist PPP authority, and approval and management of Dubai PPP programmes falls
under the remit of the Supreme Fiscal Committee. However, it is
possible for authority to approve PPP projects to be delegated to
either the Department of Finance or the CEO of a Government entity,
depending on the value of the project and total cost to be borne by
the government. PPP Project agreements entered into between a
government entity and private company are also regulated by Dubai
Law No. 22/2015, which sets out a number of mandated provisions
which would probably be included in any agreement regardless of the
Dubai PPP law. For example, agreements must contain provisions
for transfer of title at the end of the project, financial and technical
obligations exchanged between the parties and methods of financing

as well as measures which must be taken by the project company to
protect the environment. Article 26(18) of Dubai Law No. 22/2015
also allows for further mandatory provisions to be detailed in future
Supreme Committee or government entity resolutions. In addition,
Dubai Law No. 22/2015 states the governing law of any partnership
agreement must be the Federal laws of the UAE applicable in the
Emirate of Dubai, and disputes may not be determined by arbitration outside the Emirate. However, this does not prevent parties
from agreeing to settle disputes by arbitration within Dubai, and it
is understood the Dubai Government interprets the relevant section
as permitting arbitration by the LCIA-DIFC Arbitration centre in the
DIFC and arbitration can be conducted under the ICC Rules, as long
as the seat of the arbitration is Dubai.
Dubai Law No. 22/2015 has codified the pre-procurement and
procurement process government departments must follow. It
sets out a procedure for fair and transparent tendering and award
of PPP projects. However, government entities tendering for a
project are entitled to cancel tender projects if only one or no
compliant bids are received, if the project ends up more expensive
than originally anticipated or it is considered in the public interest
to do. There is also no obligation for a government entity to pay
compensation for bid costs in such circumstances. It may also be
possible under Article 14C of Dubai Law No. 22/2015 for a government entity to avoid the tender process altogether and directly
enter a PPP agreement with a private company, which might raise
some transparency issues. In addition, there are further areas
of uncertainty, as the Dubai PPP Law is silent on the availability
of government guarantees for performance and payment and
requirements for capitalisation of the special purpose vehicle. It
also remains to be seen if comparable PPP laws will be introduced
in the other Emirates. However, Dubai Law No. 22/2015 is a welcome
indication of Dubai’s commitment to the PPP market and its intentions to distance itself from the traditional model of self-funding
when procuring major infrastructure and energy projects. This Law is
considered and clear, and although further clarification in some areas
would be welcomed, it provides a solid basis for PPPs in the Emirate.
The use of PPP as a model of procurement in Saudi Arabia and the
MENA region as a whole has grown in recent years and shows no sign
of stopping. The establishment of the NCP, recent introduction of the
Manual and proposed enactment of the draft PPP law have shown
the Saudi government’s commitment to the PPP market. However,
given the complexities and lengths of PPP projects a more robust
legal framework is necessary there to ensure the success of future
projects. For now potential investors, contractors and lenders wishing
to undertake such projects in Saudi Arabia should make sure they seek
prior expert advice and ensure any contract is compliant with current
Saudi law and drafted to highest possible standard.
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And Finally....The New
Arbitration Law’s Impact On
Construction
The UAE’s new Arbitration Law has been years in the making. Paul Stothard and
Clinton Slogrove of Norton Rose Fulbright explain the impact it will have on those
involved in construction disputes.

Y

ears in the making, the UAE has introduced a new
and radically overhauled arbitration law (Federal Law
No. 6/2018) which will have a fundamental impact
on construction disputes in the country. So what
has changed and will this new law address the uncertainty and
inefficiencies which existed under the old arbitration regime?
WHY WAS REFORM NEEDED?
Most construction contracts in the UAE provide for disputes to
be resolved by arbitration. There are a variety of reasons why the
construction industry prefers arbitration to court litigation. In
domestic construction disputes, it tends to be because the parties
can choose a procedure and a tribunal which is suitably experienced
to deal with the complex, technical nature of construction disputes,
while in international cases arbitration creates a level playing field
and a greater ability to enforce arbitral awards overseas. However,
arbitration can only be effective if it is supported by the courts of
the state concerned. Arbitration agreements and arbitral awards
must be recognised and enforced. The courts also need the tools
to provide oversight and ensure due process while also resisting
the temptation to interfere unless this is needed to maintain the
integrity of the process. The UAE is not just a centre for domestic
arbitration, it has also become a regional arbitration hub where
even parties with no connection to the UAE may nominate Dubai or
Abu Dhabi as a seat of arbitration in their construction contracts.
Many such cases involve large construction, infrastructure and real
estate disputes. However, the popularity of arbitration in the UAE
has been despite, and not because of the previous legal framework
for arbitration which was found in a few basic provisions in (Article
203 - 218 of Federal Law No. 11/1992) and provided the bare minimum
support for the arbitral process, e.g. the recognition and enforcement
of arbitration agreements and awards. But much of what is now
regarded as essential to uphold and support the arbitration process
was absent. In addition, the old regime provided ample opportunity
for recalcitrant parties to upset or thwart the arbitral process and
attack the validity of the final award in spin-off court litigation. which
could lead to delays, uncertainty and unnecessary costs. Reform
of this law was long discussed and its shortcomings implicitly
recognised as both Abu Dhabi and Dubai established their own
modern arbitration laws which applied in the DIFC and the Abu Dhabi
Global Markets (ADGM) Financial Freezones and were broadly in line
with international best practice.
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THE NEW ARBITRATION LAW
Federal Law No. 6/2018 is broadly based on the UNCITRAL Model
Law on International Commercial Arbitration, the pro-forma
law promoted by the United Nation’s trade body which has been
adopted in one form or another in other leading jurisdictions
including Hong Kong, Singapore, Australia and the DIFC. The
new Arbitration Law also includes additional provisions which
amend the Model Law, including some which specifically address
controversial judgments under the old law. Key provisions include:
 Scope of application: There is some ambiguity about its scope
of application, e.g. it is not clear, if the law is intended to apply
only to domestic arbitration or if it also applies to recognition
and enforcement of foreign awards. Article 2 appears to
suggest that it applies to all arbitrations in the UAE (and
could be taken to include the DIFC and ADGM which, as noted
above, have their own arbitration laws). It is also possible to
interpret Article 2(3) of Federal Law No. 6/2018 as meaning
the law applies to all arbitrations, wherever seated, if the
parties have chosen UAE law as the contract’s governing law,
subject only to unspecified special exceptions. This would
be unusual and it is unlikely the law would be interpreted as
providing for mandatory extraterritorial application.
 Authority to enter into arbitration agreement: Article 4(1) of
Federal Law No. 6/2018 expressly preserves the requirement
that parties must obtain express authority to enter into
arbitration agreements. For companies in the UAE, this usually
means having to produce a power of attorney executed in
favour of the company’s authorised signatory. Parties are often
ignorant of this requirement and it is usually only raised after a
dispute has arisen in an attempt to frustrate proceedings.
 What is an arbitration agreement: Article 5 of Federal Law
No. 6/2018 requires the arbitration agreement to be in
writing but has a broad interpretation of what this means.
The arbitration agreement can be in the form of a separate
agreement or a clause within a contract. Article 7 recognises
electronic communication as meeting the requirement of the
agreement being ‘in writing’ and being binding on the parties.
 Severability and survival of clauses: In line with international
best practice, arbitration provisions in agreements are
regarded as autonomous and survive the termination or
invalidity of the agreements in which they are found (Article 6).
This promotes arbitration as a ‘one stop shop’ to resolve

all disputes between the parties and avoids multiplicity or
related disputes in different forums. Similarly, the new law also
removes the previous obligation for arbitrators to stay the
proceedings if fraud or other criminal acts are alleged (unless
the tribunal believes it is essential proceedings be stayed
pending a decision in the criminal case).
 Tribunal and its own jurisdiction: In line with international
best practice, the tribunal also has power to determine any
issue on the existence, validity or scope of the arbitration
agreement. The law limits the period within which the
tribunal’s jurisdiction can be challenged (Articles 19 and 20 of
Federal Law No. 6/2018) which is a major step forward.
 Due process: The law adopts the UNCITRAL Model Law
standards for independence and impartiality of arbitrators
and states it is the tribunal’s duty to treat the parties equally
and ensure they have full opportunity to present their cases.
However, there is a puzzling requirement for the tribunal to
follow the ‘principles of litigation’, which could be taken to
mean it should apply local procedural rules in the proceedings,
but probably means fundamental concepts of ‘due process’
should be adopted, e.g. the right to notice of hearings, legal
representation and an opportunity to review evidence.
 Interim remedies: The tribunal is expressly empowered
to order any party to take such interim or conservatory
measures as it considers necessary given the nature of the
dispute, including measures to preserve evidence, assets and

funds; orders to maintain the status quo and take action that
would prevent, or refrain from taking action likely to cause,
harm or prejudice to the arbitration process itself.
 Court power to support the process: In a departure from the
Model Law, any interim orders issued by the tribunal can be
enforced through the UAE Federal Courts under Article 21 of
Federal Law No. 6/2018. The tribunal can enlist the assistance
of the local court to order a witness appear before it, give oral
evidence or provide documentation (Article 36 of Federal law
No. 6/2018).
 Procedural autonomy: Generally, under Article 30, the law
states parties can choose the procedure for the arbitration.
Failing that, the law sets out a default procedural timetable
which has been drawn up with procedural efficiency in mind.
The parties have a mere 14 days each to file statements of
case and defence, although the parties or tribunal may vary
these timeframes by agreement. However, the tribunal,
has a generous six months to render its award, which can
be extended by an additional six months if required
(Article 42).
 Modernity: The new law scraps the previous requirement for
awards to be rendered in the UAE. It also recognises the use of
technology for communications, deliberation and hearings and
that parties need not be physically present at such hearings.
 Time limits: The law provides for certain procedural steps to
be subject to time limits. Some limits are optional, e.g. if there
Volume 11 | Construction | 27

ARBITRATION

this power is unclear. It could be limited to circumstances where the
tribunal has simply applied the wrong choice of law (e.g. English law
if the contract provided for UAE law), in which case this provision is
unlikely to be a serious bar to enforcement. However, another reading
of this is that the court may determine whether the tribunal has
applied the law correctly. If so, this could enable it to review awards
on merits, which would undermine the finality and efficiency of the
arbitral process. The court may also set aside an award of its own
initiative if it believes the dispute subject matter is not susceptible to
arbitration or the award is inconsistent with public policy. Article 55
appears to suggest that a review may take place during an action to
enforce the award.

is no agreement. However, tribunals must issue their awards
within six months of the first arbitration hearing and can extend
the deadline of their own motions by a further six months.
Failure to comply with the deadline may lead to the annulment
or termination of arbitral proceedings by the court. While it is
good that the tribunal is obliged to move the process along,
the reality is that the parties have little control over the time
when the award will be issued. Imposing mandatory deadlines
may simply provide the losing party with another ground on
which to challenge the award. Contracting for institutional
rules will avoid this problem as would a tailor-made opt-out in
an arbitration clause.
ENFORCEMENT
Federal Law No. 6/2018 states an award is binding on the parties
when it is issued by the tribunal, but only becomes enforceable after
it has been ratified by the court (Article 52). The process has been
streamlined so parties seeking ratification now head directly to the
Appeal Court as opposed to the Court of First Instance (Article 52
& 55). The Court of Appeal decision can also only be appealed to the
Court of Cassation (on legal grounds only). A party may challenge the
award, but must do so within 30 days from the date of notification
of the award (Article 54). Under the old regime, parties had ample
opportunity to oppose ratification of an award as a defensive measure,
whereas now the challenging party must bring an action in court on an
emergency basis, with the challenge likely to be independent of any
action to ratify the award. A party seeking ratification can now wait
until after the 30-day deadline has expired in the hope of proceeding
unopposed. Parties can challenge enforcement on one of seven
grounds in Article 53. Article 53 is broadly in line with the grounds
in the UNCITRAL Model Law. On the face of it, the court cannot
undertake a review of the merits of the award. Parties can challenge
the award on essentially procedural grounds, including the invalidity
of the arbitration agreement; lack of capacity of a signatory to the
arbitration agreement to bind the party to arbitration; lack of proper
notice of the arbitration; incorrect appointment of the tribunal; other
procedural irregularities or that the tribunal has exceeded its mandate
in the award. However, enforcement may also be refused if the court
believes the tribunal has applied the wrong law. The precise scope of
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IMPACT ON CONSTRUCTION DISPUTES
This new law is generally a positive development for the construction industry. The new powers which have been given to the
tribunal to order interim measures and order the preservation
and collection of evidence, including witnesses, and the court’s
power to enforce orders made, are good news for disputes involving ongoing projects.
Both courts and tribunals now have explicit powers to intervene
with emergency relief where necessary, for example in disputes
about performance bonds.
While the law does not provide support for other forms of
alternative dispute resolution which are commonly found in the
construction industry, for example mediation and adjudication,
it takes enormous strides to align the UAE with international best
practice in arbitration.
This should mean that there is less risk for parties to be taken by
surprise by esoteric procedural rules as they often were under the
old law, where even common arbitration agreements contained in
public sector standard form agreements were often inconsistent
with the mandatory provisions of local law.
However, most importantly, this new law appears to have overhauled the regime for the recognition and enforcement of final
awards. Subject to a few ambiguities which have been identified
above, this should make it quicker, cheaper and easier to turn
arbitral awards into cash when construction disputes arise.
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cONSTRUCTION | TORT

Righting the Wrongs: Tort
and Construction
With the construction sector booming in the UAE, it is important for contractors and
engineers to understand the differing approaches to the liability owed to subsequent
owners in the UK and UAE, as Essa Ahmad Ali of the Supreme Legislative Committee of
the Emirate of Dubai explains.

I

n completed building projects, construction defects can
vary, although the. defects include deficiencies in the design,
construction, material, and subsurface. Some defects occur
long after the original work has been completed and subsequent
owners may then suffer and wish to take legal action against those
responsible. However, the general rule is that only parties to a
contract can acquire rights and liabilities under that contract, an
approach which is based on the principle of ‘privity of contract’.
However, these rights and liabilities can still be acquired outside
contract law through the tort of negligence, in two situations.
The first is where the party who suffered the loss is not linked
to a contract with the party who caused it. The secondly is where
both parties are connected by a contractual agreement but the
party who suffered loss sees it as being more favourable to take
the claim in tort. With the UAE witnessing fast track growth in
on-going construction projects especially in Abu Dhabi and Dubai,
defects are likely to to appear in some new properties which
have been either built for or sold to home owners. Therefore, it is

important for both the contractors and engineers to understand
their potential liability and how English Law and UAE Law treats
tortious liability for defective construction.
POSITION UNDER ENGLISH LAW
The most significant distinction between contract and tort in
English Law is the time periods within which each type of claim
must be brought. Under the Limitation Act 1980, a claim for
breach of contract must be brought within six years in respect
of breaches of simple contracts signed under hand and 12 years
for documents executed as a deed. However, claims under tort
must be brought either within three years from the date the
damage has been discovered or within six years from the date
the claimant suffers the damage. This was considered in the case
of Cartledge v Jopling (1963) A.C. 1, where the claim was statutebarred before the damage had been discovered. Under the English
law of tort, there are four distinct elements of negligence, the
duty of care, the breach of that duty, causation, and damages. In
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order to establish the element of duty of care under the tort of
negligence, the relationship between the claimant and defendant is important enough to establish the principle of proximity.
Historically, case law allowed subsequent property owners (in
the absence of the principle of proximity) to successfully bring
claims against those responsible for the property defect. Anns v
Merton LBC (1978) AC 728 provided that anyone who participated
in a building’s design or construction could owe a duty of care to
the claimant. In addition, a construction defect liability can extend
to local authorities who may owe a duty of care to the claimant,
as a result of their negligent building inspection. However, in D &F
Estates Ltd v Church Commissioners for England (1988) 2 All ER
992 the decision in Anns concerning actions brought by homeowners against local authorities was reversed due to problems relating
to public good. The House of Lords also limited the protection of
the subsequent owners to personal injuries and physical damages
to the property instead of damages to the building itself. While
common law emphasises pure economic loss suffered by subsequent building owners there can be exceptions. In Morse v Barratt
(Leeds) Ltd (1992) 9 Const LJ 158 the court held subsequent owners
could pursue claims for damages in tort to the building itself if the
defects creates a danger to the adjoining property. In common
law jurisdictions negligent acts or omissions of property professionals during the course of practice are considered alongside a
reasonable measure of care and skill. In Lanphier v Phipos (1838) 8
C&P 475 the court stated that ‘every person who enters a learned
profession undertakes to bring to the exercise of it a reasonable
degree of care and skill’. The term professionals arguably can
include surveyors and valuers.
30 | Emirates Law Business & Practice | October 2018

In the English law of tort, professionals providing bad advice
to clients can be held liable in tort for economic loss if the
claimant has relied on the defendant’s advice. Even if there
is a contract with the adviser, the claimant has the option to
bring an action in tort. Nonetheless, these civil lawsuits can be
protected by a Professional Liability Insurance (PLI) for errors
and omission resulting from professional negligence. The basis
for the absence of proximity under common law can be found
in the rule in the famous Donoghue v Stevenson case. This case
encountered the neighbour principle and dealt specifically
with the relationship between a manufacturer and an ultimate
consumer. The manufacturer owes a duty of care to the intended
ultimate consumer resulting in injury of their life or property.
Manufacturers include any party who creates a danger inherent
in the goods. This can include service engineers, repairers and
suppliers. In Stennett v Hancock and Peters (1939) 2 All ER 578
the court also constructed the meaning of ultimate consumer
very widely so it included anyone who may foreseeably be
affected by the defective product.
UAE POSITION
Under the UAE law, the test for establishing liability in contract
and tort are similar. There must be a breach or contract or duty,
loss sustained to the party, and a causal link between the breach
and the loss. However, a tort-based liability cannot be excluded
or limited (Article 296 of Federal Law No. 5/1985). UAE law
provides statutory protection to property defects including
major structural defects which threaten a building’s stability.
This is covered in Article 880 of Federal Law No. 5/1985 which

283 of Federal Law No. 5/1985 states, ‘If the harm is direct, it must
unconditionally be made good, and if it is consequential there must
be a wrongdoing’. Therefore, both direct and consequential harm
require a malicious element to be proven in order to claim loss of
profit and consequential loss.
Contractual and tort-based claims are also time-barred
under the UAE law. Claims for breach of contract must be
brought within 15 years, (or within 10 years for claims arising
out of commercial transactions), whereas tort-based claims are
similar to English law and must be brought within three years
from the discovery of damage, and of the identification of the
person responsible.
The Dubai Court of Cassation (DCC Case No 27/2008)
explained that identification of the person responsible for
the damage is not enough; the claimant must prove the chain
of causation of the person responsible for the damage they
suffered. However, Article 883 of Federal law No. 5/1985
provides a strict rule on limitation period for the decennial
liability so claims are not be heard after three years after the
collapse or discovering the defect.

states, ‘The Engineer and the Contractor are jointly and severally
liable for a period of 10 years for the total or partial demolition of
constructions or other permanent works erected by them, even if
such destruction is due to a defect in the ground itself, and even if
the employer authorised the erection of the defective construction, unless, in this case the construction was intended by the
parties to last for less than 10 years’. This raises a question of
whether UAE Law gives a direct right for all subsequent property
owners to rely on the contractor’s or engineer’s decennial liability. Arguably not as Federal Law No. 5/1985 states the liability
extends only towards the employer. However, Federal Law No.
5/1985 does emphasise that compensation remains even if the
employer consented to the construction of the defective buildings or installations. Dubai Court of Cassation DCC case No.
6/2004 has also explained that decennial liability will not extend
to the defect discovered only but it should extend to the safety
and stability of the building itself. Nevertheless, Article 875 of
Federal Law No. 5/1985 has opposed obligations on the contractor to deliver the work in a high standard of care, therefore the
contractor will not be relieved from their liability even to any
subsequent owners, unless they can prove the were caused by a
force majeure event. The courts have explained that compensation can only be payable if the harm amounts to a person being
deprived of the right to have benefit of the property. The amount
of compensation is not affected by whether the act was deliberate or wrongful.
Harm under the UAE law may differ accordingly to the modes of
causing the harm. Federal Law No. 5/1985 has distinguished and
demonstrated that harm may be direct or consequential. Article

OTHER DIFFERENCES
Another drawback of the defensive approach under English law
in terms of subsequent owners right, is the old legal doctrine of
Caveat Emptor (or buyer beware) that contains no implied terms
relating to the quality of what is sold. The UAE has a different
approach on protecting subsequent owners from any latent
defects, as it is stated in Federal Law No. 5 /1985 that something
which is sold must be free from any latent defects. In addition,
Federal Law No. 5/1985 emphasises that defects are that which
cannot be observed either by inspections, or by an ordinary man,
or other than by expert.
The ability to recover damages for negligence under the
English law has been reduced. This is in part because there are
alternative forms of legal protection which subsequent owners
of a building can rely on. Statutory provisions have offered a
partial solution to the problems. These include the Defective
Premises Act 1972, Consumer Protection Act 1987, Collateral
Warranties, and Assignments of rights from the original owner
to the purchaser.
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Who Was In the Wrong:
Establishing Negligence
When construction projects go wrong the question of professional negligence often arises
but, as Philip Norman and Alexander Whyatt of Simmons & Simmons Middle East LLP
explain, the exact scope of professional negligence is sometimes hard to establish.

C

onstruction projects will generally engage a series of
professionals at different stages in the process, including
accountants or commercial teams who undertake
feasibility studies; architects and designers who prepare
concept drawings and later detailed designs; procurement
specialists who advise on financial structures and contract
frameworks; lawyers; project managers; costs consultants and
engineers.
At all stages of the process, project stakeholders are relying on
these professionals to do competent work and interact sensibly
and co-operatively with each other. Sadly, this does not always
happen. Construction disputes often include claims against
designers, cost and commercial consultants, and engineers. When
projects are late or much more expensive than planned, inevitably
the finger of blame is pointed.
On complex projects, which may be trying to adopt untested technologies or alternative construction methods, you often find that a
group of equally qualified and equally experienced professionals will
come up with different solutions and different ideas on the issues at
hand. In such cases, where there are competing solutions, how do you
assess whether any one particular one of them is negligent.
Most people agree a professional who has been negligent in
their work should be liable for any resulting damages but that does
not answer the question: ‘How bad does the professional’s work
have to be before they are classed as being negligent?’
WHAT IS PROFESSIONAL NEGLIGENCE?
Broadly speaking, professional negligence occurs when a professional fails to perform the obligations they have assumed to the
required standard. The starting point is Article 383 of Federal
Law No. 5 /1985 (also known as the Civil Code) which states, ‘If
that which is required of an obligor is ...the exercise of care in the
performance of his obligation, he shall have discharged that obligation if, in the performance thereof, he exercises all such care
as the reasonable man would exercise, notwithstanding that the
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intended object is not achieved, unless there is an agreement or
a provision of law to the contrary’.
Although many lawyers in the UAE use the word ‘negligence’,
there is no prescribed legal definition of this word in UAE law (or
of gross negligence and how that might differ from negligence in
general). Instead, Article 383 of Federal Law No. 5/1985 imposes
an obligation to exercise the care that a reasonable man would
have exercised in the given situation but how would you define
what level of care is appropriate?
As a result, legal practitioners in the UAE often look for guidance
from other systems of law. For example, given the common-law
basis of the DIFC, English law can be a convenient comparison. When
ascertaining whether a professional has breached their standard of
care under English law, their behaviour is generally judged against
that of the reasonably competent practitioner having regard to
the standards normally adopted in their profession (see Bolam v
Friern Hospital Management Committee). The test is objective, the
standard required is not one of perfection, and the existence of an
error in a professional’s work or judgement does not necessarily
demonstrate negligence.
UAE PosiTION
UAE law will generally support a party’s ability to agree the
standard of care that is applicable between them. However, in the
absence of a contractually agreed standard of care, Article 383 of
Federal Law No. 5/1985 applies (and this articulation of a standard
of care that could be actionable is consistent with the Civil Codes
of other GCC countries).
Despite the test in Article 383, the UAE courts have applied
different (and more stringent) tests to professionals in certain
instances. These different professional standards have their roots
in French and Egyptian law and have support within the works of
renowned Egyptian legal scholar Al Sanhuri.
The two main standards of care applied to professionals are
referred to as ‘obligations of means’ (obligation de moyens) and

‘obligations of results’ (obligation de résultat). Although not universally adopted or codified, these two standards have been applied
within judgments in regional courts, and depend largely on the
profession of the individual in question.
OBLIGATION OF MEANS
Generally, obligation of means is applied to professions which involve
activities with speculative or uncertain outcomes, or where it is
acknowledged at the outset that the result cannot be guaranteed by
the professional. One example of this might be a lawyer representing
a client, as the lawyer cannot guarantee the outcome of the case for
the client, and can only try their best to achieve a particular result.
OBLIGATION OF RESULTS
This is generally applied to professions which provide a specific
and measurable outcome. For example, an engineer is required to
produce a design for a building which is structurally sound and free
of material defects.
Of course, there is a great deal of overlap between the way these
two obligations can be applied to different professions, and this
overlap can create uncertainty and confusion. For example, ‘obligation of means’ is normally applied to lawyers, although it may
also be appropriate to apply ‘obligation of results’ on a task which
is not speculative, such as drafting a specific type of contract. It
may also be appropriate to hold an engineer to an ‘obligation of
means’ if they have been asked to prepare a state-of-the-art or
untested design, or pass judgement on an uncertain issue.
NEGLIGENCE IN CONSTRUCTION PROJECTS
More often than not, professionals advising on construction
projects are challenged in negligence on the basis of ‘obligations

“Although many lawyers in the
UAE use the word ‘negligence’
there is no prescribed legal
definition of this word in UAE
law (or of gross negligence and
how that might differ from
negligence in general).”

of results’ and the higher standard this appears to impose. There
are many cases where designs are being developed at the same
time as construction work is being undertaken and those designs
are constantly changing. Does the fact that designs for different
disciplines are not aligned in such a constantly changing scenario
make the designer negligent or grossly negligent, or is there a
defence that could be used to say that they were doing their best?
As any good lawyer will say, in such cases, much turns on the
circumstances.
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“Potentially looking at a
damages outcome to support
an allegation of negligence
pushes the application of the
test towards subjectivity rather
than objectivity.”
RELEVANCE OF THE LOSS SUFFERED
Article 338 of Federal Law No. 5/1985 states, ‘If the amount of
compensation is not fixed by law or by the contract, the judge shall
assess it in an amount equivalent to the damage in fact suffered
at the time of the occurrence thereof ‘.
Those asserting claims under construction projects often start
with the proposition that they have suffered loss and, therefore,
the professional (in this case) must have been negligent, especially
if the ‘obligation of results’ analysis is applied.
Despite the more onerous tests above, looking at loss as the
basis of a claim does not adequately satisfy the appropriate legal
analysis required by Federal Law No. 5/1985 and a greater interrogation of the facts needs to be undertaken.
Potentially, looking at a damages outcome to support an
allegation of negligence pushes the application of the test towards
subjectivity, rather than objectivity.
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OTHER CONSIDERATIONS
While not within the scope of this article, those considering
bringing, or those defending, professional negligence claims in
construction disputes will discuss with their insurers, and consider
whether claims are being asserted for gross negligence/mistake
and check their coverage.
Normally, they will look to the foreseeability of damage and
questions of remoteness, and whether there are any contractual
limitations of liability (complete exclusions are not permitted).
These issues are, however, for a separate article.
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DCC No. 178-182/2015
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178-182/2015
Court: Dubai Court of
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Hearing Date: 2015

Geoff Smith of CMS considers a case which involved
the grey area of a long term lease ending in ownership,
where the Dubai Courts had to decide if the relevant
agreement was a lease or sales contract.

L

ong leases can be used as a flexible tool to finance and
acquire properties in the UAE, as they can be tailored to
give the tenant ownership of the premises either during or
at the end of the lease term. These types of transactions
are generally used where Islamic banks are providing finance.
This structure offers security of investment to the landlord and
permits the tenant to acquire ownership of the demised premises
without paying all the capital up-front, in a concept known as ‘long
term leases ending with ownership’.
LEASEHOLD INTERESTS
Before looking at this concept within the Dubai Court of Cassation
case, it is useful to consider Dubai leasehold interests in their
simplest form. A long-term lease is defined under the Dubai
Administrative Resolution No. 134/2013 as a lease for a term of
more than 10 years but up to 99 years. Under the requirements
in Article 9 of Dubai Law No. 7/ 2006, in order to be legally valid,
long leases must be registered in the Real Property Register of
the Dubai Land Department. It is important to note that the Dubai
Tenancy Laws do not apply to long-term leases and the Rental
Dispute Settlement Centre does not have jurisdiction over any
disputes which involve a long-term lease. As a result, these cases
must be heard in the Dubai Courts. Characteristically, a leasehold
interest will give the occupier the right to use and enjoy the
demised premises (known as a usufruct). Such right is provided
by the landlord to the tenant in exchange for consideration,
whereby the landlord retains ownership of the premises and
the tenant must return the premises to the landlord at the end
of the contractual term. In the event of non-payment of rent, the
landlord usually has the right to recover the premises and keep
any money which has been previously paid by the tenant.
lONG TERM LEASES ENDING WITH OWNERSHIP
Unfortunately, the legal principles around long term leases ending
with ownership remain a grey area, particularly in terms of the
consequences surrounding their termination, which raises two

main issues. The first is is whether the agreement is a time-based
lease under which landlords keep the sum received as rent for the
premises’ use and enjoyment for the duration of the contract, so
the parties would not return to the position they were in prior to
entering into the contract if it was terminated. Or alternatively can
it be considered a sales contract, so if it is terminated, the parties
are returned to the position they were in prior to the contract
being entered into and the rent paid is returned to the tenant?
Surprisingly, the Dubai Court of Cassation in DCC No. 178-182/2015
Property ruled in favour of the latter approach.
The FACTS
In the Dubai Cassation case, a dispute arose between a landlord
who was the claimant and the tenant (or defendant) over a longterm lease for a plot of bare land, which was due to be built on,
in exchange for specific consideration paid by the defendant. We
understand that upon full payment of the instalments due, the
lease contract would convert into full ownership of the land in
favour of the defendant. The lease was registered with the Dubai
Land Department in the Interim Real Estate Register, where
dispositions of real property must be registered until construction
is completed, as prescribed by Dubai Law No. 13 /2008. However, the
claimant claimed the defendant had failed to execute the agreed
construction work on the land within the timeframe specified in
the contract so was in breach of contract. They also claimed the
defendant had failed to pay the agreed monthly instalments due
under the contract and the contract registration payment fee for
the Interim Real Estate Register. The type of claim made by the
landlord was not unusual in cases where a tenant is in breach of
contract. However, the tenant filed a counterclaim to restore the
position of the parties to that prior to entering into the contract
and return all monies paid. The Court of First Instance ruled the
Defendant was in breach of contract, so the contract should be
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“It was also stated the
contract entered into by
the parties could not be a
leasehold contract, because
under a leasehold contract,
consideration is payable in
exchange for temporary
enjoyment of the premises.”
point the contract was terminated should be retained by the
claimant, in exchange for the defendant’s use and enjoyment of
the premises. Finally, they requested the court should enforce
the contract’s breach and termination clauses, which was not an
unusual request. Generally, parties attempt to protect themselves
under such contracts by adding a provision that each party agrees
the other party is entitled to exercise all its termination rights
without having to obtain a court order under Article 271 of Federal
Law No. 5/1985.

terminated, and the parties put back to their original position prior
to the contract being entered into, with the claimant returning all
sums paid under the contract to the defendant. This decision in
itself was unusual, as usually monies would not be returned under
a sale and purchase agreement, if the defendant was in breach of
contract. Normally, in a contract such as this one, there would be a
clause which provides for forfeiture of all sums paid up to the point
of termination in the event of breach i.e. the parties can terminate
the agreement without any further financial obligations towards
each other.
The claimant then appealed but the Court of Appeal upheld
the judgement, treating the agreement as a sale and purchase
contract rather than a lease contract.
COURT OF CASSATION
The claimant then appealed to the Dubai Court of Cassation,
the highest court in the Dubai judicial system. They claimed the
parties to the contract were in a landlord-tenant relationship
rather than subject to the terms of the sales contract, as there
were references to the words ‘rental’ and ‘lease terms’ in various
places in the contract. The claimant also argued the lower courts
had departed from the plain meaning of the contract clauses
and the Court of Appeal should not have characterised it as a
sale and purchase contract. The claimant stated the lease was a
continuing contract, which was time-based i.e. time was of the
essence and the agreement should not have had retrospective
effect. Therefore, the claimant argued the rent paid up until the
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The DECISION
The Dubai Courts have discretion on contract characterisation
and based on the facts, evidence and relevant agreements
for each specific case, they also have discretion to determine
the intent of the parties. In this case, the Court of Cassation
interpreted that the parties had intended to enter into a sale and
purchase contract under which the defendant had purchased a
plot of land in exchange for consideration which would be paid
in monthly instalments. The Court ruled that the plot of land
should have been delivered to the defendant only after payment
of the full price. It was also stated the contract entered into by
the parties could not be a leasehold contract, because under
a leasehold contract, consideration is payable in exchange for
temporary enjoyment of the premises. As a lease is only for a
temporary period, it is surprising the courts took this approach.
However, despite the Court of Cassation’s decision that the
defendant was in breach of contract . The court still awarded to
the defendant the return of all monies under the agreement. In
this case, the Dubai Courts considered a long-term lease contract
ending with ownership as a contract of sale. Therefore, the legal
principles applicable to contracts of sale would be applicable to
long-term leases ending with ownership,including the effects of
termination, so the parties should be returned to the position
they were in prior to the contract being entered into and any
money paid under the contract should be returned.
This is an interesting development, which should be carefully
considered by parties entering into such contracts in the future.
Whilst Dubai Court of Cassation decisions are final and binding,
and cannot be subjected to appeal, it is important to note judgements from the Dubai Courts are not binding on future cases,
and are merely persuasive. Therefore, similar cases in the future
on long leases which end with ownership could be interpreted
differently.

CONSTRUCTION | BONDS

Bonds
A License
to Kill Your
Cashflow

A demand guarantee is usually
required as security under FIDIC
contracts. Anthony Edwards, John
Smy and Matthew Page of Hadef &
Partners explain how they operate
in the UAE.

A

phrase often heard these days in connection
with the UAE construction sector is ‘lack of
liquidity’. In blunter terms this basically means
recurrence of payment issues which may often
simply amount to a failure of one party to pay the other
party under a Main Contract or Subcontract.
When financial problems arise it is not uncommon
for the party facing the cash shortfall to look to
recoup this from the other party by whatever means
it can. For example, an employer facing liquidity
issues with its funders may look to recoup the
shortfall against the Main Contractor, and a
Main Contractor may look to do this against its
Subcontractor. One way of doing this, which is
being seen increasingly frequently, is recourse
to a questionable call by a cash strapped party
against the Performance Security provided to
it by the other party to the contract.
Performance Security
About 40 years ago a noted UK Judge coined the phrase
‘Cash Flow is the life-blood of the Industry’ and recouping funds
under a call on a Performance Security may be considered as one
straightforward means of enhancing one party’s life sustaining
cash flow, at the expense of causing loss of it to the other party.
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BONDS
Main Contracts and Subcontracts are essentially binding only
between the two parties who enter into them. All the standard
FIDIC forms of Main Contract and Subcontract contain provisions
whereby one party has to provide – or, as lawyers may state,
‘procure’ – a Bond which guarantees the providing party’s
performance to the other party. These Bonds are more specifically
referred to in the Guidance issued by the International Chamber
of Commerce [ICC] as ‘Demand Guarantees’. However, in the UAE
and in Common Law jurisdictions, a distinction has to be made
between a Demand Guarantee and a Guarantee simple, as there
are important differences between these two types of ‘Security’.
In this article, the important distinction between a Demand
Guarantee and the Guarantee simple is found by reference to
the name of the former type of Security; namely, a Security
that is recoverable on demand. A Guarantee simple is subject to
such defences as may be advanced against the party calling for
performance under the Guarantee.
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DEMAND GUARANTEE
Usually, the required Security under FIDIC contracts is a Demand
Guarantee providing for an immediate cash payment, typically
limited to a ceiling of 10% of the contract value, in favour of the
beneficiary of the Demand Guarantee. In contrast a Guarantee
simple is a means of securing performance by the Guarantor of
the failed performance of the party which had the contractual
obligation to undertake the work. It obliges the Guarantor to pick
up the pieces if the procuring party fails to perform and complete
the work, or it is otherwise claimed they are in breach of their
obligations.
In the case of a Demand Guarantee all the injured party has
to do is call on the Guarantor to pay the value guaranteed.
With a Guarantee simple, the injured beneficiary may first
have to deal with the Guarantor’s challenge that the procuring
party was not in breach of its obligations under the contract
before they can obtain the benefit of performance by the
Guarantor.

“Under Article 411, 414 of
Federal Law No. 18/1993 a
Demand Guarantee is defined
as an undertaking for a
bank to pay to the injured
beneficiary a specified amount
‘unconditionally and without
restriction’.”
A Demand Guarantee contains this particular characteristic
because the Guarantor – invariably a bank is simply not interested in whether the procuring party can be said to be in breach
against the beneficiary. All the bank wishes to ascertain is if the
Demand Guarantee it issued in favour of the injured beneficiary is
payable according to the procedural steps set out in the Demand
Guarantee.
POSITION UNDER UAE LAw
Under Article 411, 414 of Federal Law No. 18/1993 a Demand Guarantee is defined as an undertaking by a bank to pay to the injured
beneficiary a specified amount ‘unconditionally and without
restriction’. The paying bank does not contest the call made on it
by the beneficiary. However, a Guarantee simple under the UAE
Law is an obligation to pay the procuring party’s ‘debt’. Under
most jurisdictions and laws, debts have to be proved and can be
contested. Therefore, the Guarantor can rely on any defence the
procuring party has, to prevent the beneficiary from recovering
under the Guarantee simple.
PREVENTING PAYMENT
Banks, being essentially commercial institutions, cover their
liability, not by complex litigation with the beneficiary over
whether or not they were entitled to make the call, but by
securing themselves by counter indemnities from the procuring party (their customer). They invariably have either the cash
available in the customer’s account before paying the beneficiary or the benefit of a counter indemnity from another bank
of good standing. The customer automatically then has its line
of credit with the paying bank reduced by the amount of the
payment to the beneficiary, which is a serious consequence
for the customer.
The only step open to the procuring party to prevent the Guarantor bank making payment to the beneficiary under a Demand
Guarantee is to institute legal process against its own bank to
prevent it from making the payment; a somewhat counter-intuitive step by any business entity – to sue its funder. This requires
not only immediate additional expenditure by the procuring
party, and a fair amount of good luck in the choice of judge the
application has been made to, but also a lawyer with considerable
experience in these matters, as the required action must take
place quickly before the paying bank has completed its relatively
straightforward verification process prior to deciding it must

meet its commitment under the law, to ‘pay unconditionally and
without restriction’. Only a day or so may be available for the
procuring party to obtain legal help and make the appropriate
court application to seek an order levying seizure against its
own bank of the amount under the Demand Guarantee. Article
147(2) of Federal Law No. 18/1993, then requires the procuring
party to have ‘serious and sure grounds’ to succeed in obtaining
the seizure order. The application is made by the equivalent of ex
parte submissions to one of the Emergency Judges who sit daily
in the UAE Courts. A limited amount of time is allocated to the
review of the application and so a carefully prepared submission
and selected attachments are vital components for success. If
the application succeeds, the court notifies the bank not to pay.
The procuring party must then commence proceedings in court
and in arbitration (if the contract provides for arbitration) almost
immediately, to substantiate the serious and sure grounds relied
upon before the Emergency Judge. The Beneficiary may then
defend those proceedings.
SIMPLE ALTERNATIVES
Demand Guarantees are required in most, if not all, significant
UAE projects. The Guarantee simple is not. However, its use could
prevent what may often amount to abuse in making questionable
calls under Demand Guarantees. This would require parties to
accept the Guarantee simple when negotiating their contracts
and would require a Guarantor to be capable of completing the
work if left uncompleted by the procuring party.
In times of lack of liquidity keeping the cash flowing is vital and
parties should therefore use what means they properly can to
avoid unwarranted bond calls.
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Saudi Arabia:
Key Questions
In Construction

What should your key considerations be if you are considering tendering for a
construction project in Saudi Arabia or looking for a partner there? Asaem Ajeeb
and Dario Najm of BSA Ahmad Bin Hezeem & Associates explain.

S

audi plans to transform its economy, are creating work
and opportunities in the construction sector, but what
should international firms considering project work in the
Kingdom think about?

IS A LOCAL PARTNER REQUIRED IN ANY PART OF THE
CONSTRUCTION PROCESS?
A local partner is not required in any part of the construction
process in Saudi Arabia. In fact, Article 8 of the Saudi Foreign
Investment Law (SFIL) states that a foreign firm , (wholly owned
by foreign investors) and licensed under the SFIL can acquire
real estate needed for its licensed activity, or for housing all or
some of its staff, subject to the provisions which govern non-Saudi
real estate ownership for non-Saudis. Article 1(2) of Saudi Royal
Decree No. M15/1421 (the Real Estate Ownership for Non-Saudi
Law) states if the license includes buying buildings or land to
construct buildings on sell or lease them, the minimum total cost
of the project should not be less than 30 million Riyals.
HOW DOES THE NITAQAT (oR PREFERENCE FOR THE
EMPLOYMENT OF SAUDI NATIONALS) APPLY TO THOSE
EMPLOYED ON CONSTRUCTION PROJECTS?
Saudi Arabia has a scheme to support and encourage the employment of Saudi nationals by employers in the private sector
(whether they are local or international businesses) called the
Nitaqat. The Manual which explains the rules of this scheme
was last amended in September 2017. As a means to incentivise employers to hire Saudi nationals, the Nitaqat categorises all
companies working within the Kingdom according to the number
of Saudis they employ. These four classifications, ranging from
most to least compliant are Platinum, Green (low, medium and
high), Yellow, and Red, and are measured based on the percentage
of Saudis employed. The thresholds differ between employers
based on activity and industry and size which is measured by the
number of employees. As a minimum employers should always
be ranked within the ‘Low Green’ category, which means they are
employing the minimum number of Saudis accepted under the
Nitaqat scheme. The Nitaqat Manual states, within the construction sector, a minimum of 10% of the workers must be Saudis for
medium, large and very companies and a minimum of 12% in small
companies.
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DOES PREFERENCE FOR NATIONALS IMPACT THE TENDERING
PROCESS?
The Saudi Government Tenders and Procurement Law (Article 3
of Saudi Royal Decree No. M58/1427) states without prejudice to
provisions of Foreign Investment Law, all individuals, establishments and companies interested in dealing with the government and
who are qualified for such dealings are given equal opportunities
and treated on an equal footing. However, Article 3 of Saudi Royal
Decree No. M58/1427 also states that priority is given to national
manufactured goods, products and services and to those treated as
such. Nationals are given priority throughout the tendering process
when there is no difference between their offers and the offers of
foreigners as a means of encouraging them to invest in the country.
IS A LOCAL OWNER OR PARTNER NEEDED FOR OWNERSHIP OF
LAND OR FINAL PROPERTY?
No local owner or partner in ownership of the land and/or final
property is required as long as the foreign entity abides by
the Saudi Foreign Investment Law and Saudi Royal Decree No.
M15/1421 ‘s rules and regulations.
IS SPECIFIC ACCREDITATION OR QUALIFICATIONS NEEDED FOR
THOSE DESIGNING OR BUILDING IN SAUDI ARABIA?
Anyone designing and/or building in Saudi Arabia must follow the
Saudi Building Code which is a set of legal, administrative and
technical regulations and requirements that specify the minimum
standards of construction for building in order to ensure public
safety and health.
WHAT RULES APPLY BEFORE STARTING A CONSTRUCTION
PROJECT?
Before starting any construction project within the Kingdom, all
relevant documents must be submitted to the municipality where
the construction site is located for approval and the issue of the
appropriate permits.
ARE THERE ANY ISLAMIC LAW CONSIDERATIONS WHICH NEED
TO BE TAKEN INTO ACCOUNT BY THOSE INVOLVED IN CONSTRUCTION PROJECTS IN SAUDI ARABIA?
Specific rules apply for Mecca and Medina. No property can be
owned by non-Saudis (including GCC nationals) in Mecca and

Medina under Article 5 of Saudi Royal Decree No. M15/1421).
However, non-Saudis can only gain ownership, usufruct or other
rights in these cities by inheritance. Those involved in construction
projects in Saudi Arabia need to bear in mind Sharia Law as applied
in Saudi Arabia is the ultimate law of the land. Any contracts with
clauses involving interest payments, speculative, indirect and/
or consequential damages are likely to be unenforceable in Saudi
courts or arbitration panels, as may be provisions limiting liability.
WHAT ARE THE MAIN DIFFERENCES BETWEEN REGULATIONS
IN SAUDI ARABIA AND OTHER MAJOR INTERNATIONAL
JURISDICTIONS?
There are no main differences between the building regulations
which exist in Saudi Arabia and those found in other major international jurisdictions since the Saudi Building Code has been
drafted to be in line with international codes from the USA,
Canada, Australia, Europe as well as the building codes found in
other Arab countries. They also follow the International Building
Code (IBC) published by the International Code Council (ICC). In
addition, when it comes to health and safety on building sites,
construction companies are required to follow international
standards, particularly those of the EU and US. There are also
specific rules governing Summer working under Saudi Arabia
Ministerial Decree No. 3337/1435 which prevent workers working
in the sunlight from noon to 3pm from 15 June to 15 September. In
addition, during Ramadan all workers are required to work no more
than six hours a day.
ARE THERE SPECIFIC RULES FOR SIGN OFF?
As there is no construction law in Saudi Arabia, there are no
specific rules or regulations covering any part of the construction
process, all construction agreements in the private sector are
subject to the parties’ consent, as long as such agreements do
not contradict with Sharia. However, Article 40 of Saudi Arabia
Royal Decree No. M58/1427 states the last claim of payment,
shall not be less than 10% for public work contracts and 5% for
other contracts, and shall be paid after the initial handover of
works or delivery of procurements. There are also no specific
rules governing abandonment of projects without completion
in the private sector, so such cases are governed by the parties’
agreement . However, in the public sector, particularly when
dealing with the Government on public procurement and tenders,
Article 53 of Saudi Arabia Royal Decree No. M58/1427 has rules
governing the abandonment of a project without completion and

a government body may withdraw the work from a contractor
and rescind the contract or execute it at his expense without
prejudice to the right of the government to claim compensation for damage sustained as a result of a contractor’s delay in
starting the work, delaying its execution or if they are in breach
of any contract terms and fail to rectify this within 15 days of
being notified in writing to do so.
WHAT ARE THE MOST COMMON STANDARD FOR CONTRACTS
USED IN SAUDI?
There is no common contract standard form used in Saudi Arabia
for private sector projects. In the public sector, especially in
the public procurement and tendering process, the Ministry of
Finance prepares the contract forms in accordance with the
provisions of the Saudi Government Tenders and Public Procurement Law and must bring them before the Council of Ministers
for approval. Construction companies engaged in public sector
projects are generally required to use the Government’s standard
form contracts.
HOW DO TERMINATION OF EMPLOYMENT OBLIGATIONS DIFFER
FOR SUB-CONTRACTORS AND PRINCIPLES?
There are no differences.
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Project Bonds

Bridging the Infrastructure
Spending Gap

Project bonds are widely used to finance infrastructure developments in other
jurisdictions but to date have had limited uptake in the Middle East. Craig Nethercott,
Nomaan Raja and Chirag Sanghrajka of Latham & Watkins LLP look at the potential in
the GCC.

T

here are reportedly more than US$100 trillion worth of
construction and infrastructure projects in the Middle East
region. With young populations, growing and demanding
continuous investment in social infrastructure, attracting
more institutional capital to infrastructure projects is key to the
region’s planned growth. Project bonds may help release asset
value and have the potential to become a mainstay financing
option for projects in the region.

WHAT ARe PROJECT BONDS?
Project bonds are capital markets instruments which are used to
finance or refinance project assets. While the capital markets have
been a regular source of funding for projects in the US in particular,
the project bond market in the UAE and wider Middle East has in
the past been slow to take off and to date there have only been a
handful of project bond issuances from the region.
There are a number of theories for why this has been the case.
For many years, Middle Eastern projects benefited from a deep and
liquid pool of local bank liquidity, supplemented by a large number
of active international banks.
Even after the global financial crises in 2008, when many international banks reduced their exposure to projects in the Middle
East, local banks remained a cost-effective source of financing,
supplemented by increased activity from export credit agencies
and development banks.
However, in recent years, lower oil prices have meant local banks
have had to contend with fewer government deposits and deteriorating credit ratings, which has made such banks more selective
about the projects they fund. In addition, project sponsors have
become increasingly focused on the need to release bank lending
capacity that could be locked up in operational projects, in order
to fund the construction of new projects.
Institutional investors (particularly US-based pension funds,
asset managers and similar investment funds) also consider
emerging market project bonds as a long-term asset class which
matches their long-term liabilities profile, and can offer a better
yield than can be achieved in the low interest rate environment
prevalent in developed markets.
Together these factors have made project bonds an increasingly attractive financing option for sponsors. In addition, the
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have also helped highlight the market’s potential in the Middle East.
FUNDING THE CONSTRUCTION PHASE
Project bonds can certainly be used to finance the construction
phase of projects, as the Saudi Arabia Sadara project Sukuk has
shown. However, whether in practice bondholders are willing to
assume construction risk usually depends on the completion guarantee sponsors are willing to offer. Few bondholders are prepared
to bear the risk that the project fails to be completed without a
robust completion guarantee from a creditworthy sponsor.
Even if project bonds are not available as a financing option for
a project’s construction phase, they can still be incorporated as
a potential element of the project’s financing mix at a later stage
through a mini-perm funding structure.
WHAT IS A MINI-PERM FUNDING STRUCTURE?
Mini-perm funding structures typically come in two varieties. Hard
mini-perms are medium-term bank financings (typically with a
tenor of eight to 10 years) which the project company uses to
finance the project’s construction and early operation phases, and
refinances with longer term debt (such as a project bond) before
maturity. They have historically been unpopular as they expose the
project company to the risk of default if the financial markets are
unable to accommodate a refinancing before the hard mini perm’s
maturity. Lenders usually require the sponsors to bear this risk.
Soft mini-perms, on the other hand, tend to be longer term bank
financings, with tenors of 15 years or more. The project company
is usually incentivised to refinance the soft mini-perm before
maturity through periodic increases in the margin or the application of increasingly strict cash sweep provisions, but they are not
subject to the more immediate refinancing risks which characterises a hard mini-perm. As a result soft mini-perms have tended to
win greater acceptance amongst project participants. Forexample, a
mini perm financing option recently featured in the proposed financing for the FEWA 2,300 MW IPP in the UAE.
RISKS AND PITFALLS
Disclosure is often cited as one of the most complex and timeconsuming aspects of a project bond issuance. Many projects

involve critical infrastructure for the host country and the terms of
offtake and supply contracts may be commercially sensitive. This
can be difficult to reconcile with the disclosure and due diligence
requirements which are associated with project bonds, particularly
if the bonds are to be marketed to US-based investors.
Disclosure can also prove a challenge for projects which benefit
from completion support from their sponsors. In many such cases,
the disclosure and due diligence requirements may also extend
to the sponsors themselves. However, there is no substitute for
careful preparation and good judgment in assisting a project
company and its sponsors to navigate through the disclosure
process in a manner which balances the competing demands of
confidentiality and transparency.
Project bonds are rarely the sole source of financing for a
project. Usually, they need to be incorporated into the rest of
a project’s capital structure, generally alongside commercial
lenders and export credit agencies.
As a result, intercreditor issues can be particularly sensitivity,
and the resulting decision-making and enforcement mechanics
may be a product of a number of factors. For example, if a project’s
financing includes a significant component of export credit agency
sourced debt, this may need to be reflected in ‘veto’ rights for the
export credit agencies or an additional category of voting thresholds that effectively requires export credit agency approval for
certain decisions. Another factor that may be important is the
relative maturity of the project bond debt and the bank financing.
Bondholders may be less inclined to defer to commercial banks
and export credit agencies in the decision-making aspects of the
intercreditor arrangements if the amortisation profile of the bank
debt results in commercial lenders and export credit agencies
having less ‘skin in the game’ than bondholders at an early stage
in the project’s financing plan.
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Islamic
Financing of
Development &
Construction
Projects
Rajwah Al Kuhaymi and Shaheer Momeni
of Winston & Strawn LLP explain how
Islamic finance structures can be used to
finance development and construction
projects.

I

slamic financing structures are increasingly being employed
to finance development and construction projects. This trend
is consistent with the inherent compatibility of Islamic finance
with infrastructure and real estate development and the
increased focus of governments, particularly in the GCC, to boost
private sector financing for infrastructure projects.

COMMON STRUCTURES
The most frequently used Islamic finance structure for development projects is the Istisna-Ijara Mawsufa Fi al-Dhimmah (or
Forward Lease) structure. However, the Wakala-Ijara Mawsufa
Fi al-Dhimmah structure, is preferred by the Sharia boards of
certain Islamic banks in Saudi Arabia. The Istisna-Ijara structure
has also been used in some high profile industrial, power and petrochemical projects in the region. In addition, it was part of the financing
arrangements for Phase II of the US$10.2 billion Emirates Aluminium
(EMAL) smelter project in Abu Dhabi and the US$20 billion SADARA
petrochemical project in Saudi Arabia. The financing for the Sadara
project also included a Wakala-Ijara facility. A traditional IstisnaIjara structure involves an Investment Agent (acting on behalf of
the Facility Participants) making funds available to the Project
Company under the terms of an Istisna Agreement. In addition to
the Istisna Agreement (which relates to the sale of the asset which
is to be developed), a Purchase Agreement may also be entered
into between the Project Company and the Investment Agent
under which the Project Company sells an ownership interest in
the plot of land on which the Project is to be constructed.
ISTISNA AGREEMENt
Under the Istisna Agreement, the Investment Agent (in its capacity
as buyer) appoints the Project Company (in its capacity as seller)
to develop and (following its development) deliver the Project
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Asset to the Investment Agent on a pre-agreed date in exchange
for Stage Payments (which are linked to achieving construction
milestones). In order to comply with its obligations under the
Istisna Agreement, the Project Company will usually enter into
a Construction Contract with a Construction Contractor for the
construction and delivery of the Project Asset in compliance
with the project company’s obligations to deliver the Project
Asset on time and in accordance with the specifications set
out in the Istisna Agreement. The Project Company will apply the
Stage Payments it receives under the Istisna Agreement to make
milestone payments under the Construction Contract.
The Project Company (in its capacity as lessee) and the
Investment Agent (in its capacity as lessor) will, simultaneously with the entry into the Istisna Agreement, enter into a
Forward Lease Agreement (documenting the Ijara Mawsufa
Fi al-Dhimmah).
LEASE AND RENTAL PAYMENTS
Under the Forward Lease Agreement, the Investment Agent will
agree to lease the Project Asset to the Project Company from
a specified delivery date in return for actual Rental Payments
from the Project Company. Although the actual lease of the
Project Asset will commence on the pre-agreed date that the
Project Asset is delivered by the Investment Agent to the Project
Company, the Project Company pays Advance Rental Payments
during the construction period (i.e. prior to the start of the lease)
on account of the future lease by it of the Project Asset.
SERVICE AGENCY AGREEMENT
A Service Agency Agreement will be entered into between

the Project Company (as service agent) and the Investment
Agent (as owner of the Project Asset) under which the Project
Company will assume responsibility, in return for a fee, for
insuring and undertaking major maintenance of the Project
Asset.
UNDERTAKING
The Investment Agent (acting on behalf of the Facility Participants)
will be entitled to exercise its rights under a Purchase Undertaking
granted to it by the Project Company to put the Project Asset on
the Project Company following the occurrence of a default or any
mandatory prepayment event. Similarly, the Project Company
will have the right to pre-pay the facility by exercising a Sale
Undertaking to purchase (all or part of) the Project Asset from the
Investment Agent.
USES
An Istisna-Ijara facility can be used as a stand-alone independent facility to finance a development or construction
project or may, in the case of major development project,
form part of a multi-sourced financing arrangement which
may also include conventional debt facilities. In the case of
a multi-source financing, where the Istisna-Ijara facility is
only one part of the overall financing package, the Islamic
and conventional facility providers enter into an intercreditor
agreement to regulate their relationship and deal with matters
including the sharing of security and ranking of the various
facilities. Conventional lenders and Islamic banks which regularly participate in the financing of major development projects
in the GCC region have become familiar with intercreditor and

security sharing arrangements which are usually required by the
leading Sharia scholars in the region. Islamic finance provides an
important source of liquidity for development and construction
projects. Islamic construction financing structures are now readily
available to real estate developers and project sponsors. Islamic
banks and their Sharia boards have shown flexibility in developing and adapting structures to meet the commercial needs of the
development and construction projects market.
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MOHAMED AL KHADAR | profile

Sheikh Rashid Bin Saeed Al Maktoum, former
Ruler of Dubai had a vision of making Dubai the
global capital of the islamic economy.
Sogol Kaveity talks to Abdulla Mohammed Al Awar,
the CEO of DIEDC, a unique organisation which includes
the development of all the vital sectors which contribute
to the growth of sharia-compliant business.
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“In fact I would say it’s all about
gearing our mindset
towards sustainable
responsibility as an
opportunity prompted by
societal challenges
rather than just corporate
obligations.”
Mohamed Al Khadar
Executive Director of the Urban
Development Sector,
Abu Dhabi Urban Planning
Council (UPC) speaks to Editor
Sogol Kaveity
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n 2017 the Abu Dhabi Urban Planning Council (UPC) and three
municipalities of the Emirate merged to form the Department of
Urban Planning and Municipalities (DPM). The Abu Dhabi Urban
Planning Council’s role had been to act as a strategic planning
agency for the Emirate of Abu Dhabi, and to support the realisation
of the Abu Dhabi Government’s Vision through the evolution of an
Emirate wide strategic plan. The DPM has now taken this role.
In addition, Abu Dhabi City Municipality, Al Ain Municipality
and Al Dhafra Region Municipality are now also affiliated to
the Department of Urban Planning and Municipalities; which
oversees and monitors the business of these Municipalities. The
Abu Dhabi Department of Urban Planning and Municipalities has
at its heart a vision to be recognised as an efficient world class
municipal system that is able to ensure sustainable development
and enhance the quality of life in the Emirate of Abu Dhabi.
Executive Director of the Urban Development Sector , Mohamed
Al Khadar explains the work and ambitions of the new body, and
how collaboration, innovation, engagement and empowerment
are seen as key to the DPM’s success.
TeLL US ABOUT YOUR PAST EXPERIENCES?
“I became Executive Director of the Urban Development Sector in
the Abu Dhabi Department of Urban Planning and Municipalities
(DPM) in 2012,” Mohamed Al Khadar states. “Prior to that I had
gained extensive experience in three different sectors, (aviation,
ports and general investment).”
“During that time I was the CEO of DP World based in Algeria,
before becoming the Regional Commercial Director for the whole
African region.”
WHAT ARE YOUR CURRENT MAIN AREAS OF RESPONSIBILITY?
“The DPM’s aim is to regulate the urban development of the
Emirate of Abu Dhabi in close collaboration with the Municipalities,” Al Khadar states. “My specific role in that context is to
oversee the creation of a cohesive and sustainable urban fabric
that provides clarity and direction on the critical elements of
the urban design framework. Along with my team, I am helping
to support the DPM’s goal to function as an innovative platform
which is able to devise, support and nurture meticulously designed
city environments in Abu Dhabi.”
“Under the DPM’s strategic umbrella, myself and my team
are currently masterminding the transition of the Emirate of
Abu Dhabi to a new global sustainable development paradigm,”
Mohamed Al Khadar explains. “As part of this work, alongside the
primary review process stages, changes are being managed via a
multi-stakeholder, multi-level approach which has a responsive
governance structure, improved policy tools and uses advanced
technologies.”
What DO YOU MOST LIKE ABOUT YOUR WORK WITH THE DPM?
“Through the UAE Centennial 2071 Plan which is being led by our
Government, we share a long term vision, “ Al Khadar states. “This
integrates a whole host of factors, including changes in the demographics of our Emirate, our evolving energy and space needs, and
changes in the Emirate’s environment and social composition. Our
ambition at the DPM (with the support of all the municipalities) is
to empower people towards our collective vision, and to help them
take a proactive role in their own sustainable development,” he
adds. “We want to make people own our vision. I share this ambition
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and am proud to be part of the team who will contribute to making
it a reality.”
WhAT ARE THE BIGGEST CHANGES YOU HAVE SEEN SINCE
JOINING THE DPM?
“Over the last decade, the UAE public sector has undergone a
large-scale transformation which has led the country to being
ranked as one of the best performing governments globally,”
Al Khadar states, “As part of this, there have been structural
changes, although rather than using the word ‘changes’ I would
prefer to call it ‘consolidation’. As was already the case with the
Abu Dhabi Urban Planning Council (UPC), the DPM functions as an
open organisation with dynamic inter-related activities which are
supported by smart, connected system.”
“Under the leadership of our Chairman, H.E. Falah Al Ahbabi, we
are continuing to focus on driving innovation,” Al Khadar continues.
“After the merger, between the UPC and DPM, we are also
becoming more agile and more efficient. The aim is to ensure the
DPM remains a leading edge organisation across the full spectrum
of its activities, which means everything from its policy-making
process to service delivery. It’s all about imbuing a performance
management philosophy which can create community happiness
and well-being, and provide a competitive advantage and a leading
position for Abu Dhabi.”
“As was the case with the UPC model,” Al Khadar notes. “The
DPM’s operating criteria is based on disruptive thinking and
transformation-based innovation. There is also a focus on the
extent to which innovative solutions and pioneering initiatives can
be applied in the services which are offered and the processes
and programmes which we implement.”
“At the end of the day, it is this which ensures the achievement
of our strategic objectives and makes sure we can also provide our
customers with the best services,” Al Khadar adds.
“The DPM has its own planning strategy which is aligned with
the Abu Dhabi Plan,” Al Khadar states. “The overarching policy and
its associated targets are then cascaded to the strategic plans
of all the DPM’s entities. The DPM is also committed to planning
complete communities across the Emirate of Abu Dhabi.”
“In order to meet this commitment, we have created the
Complete Sustainable Communities (CSC) initiative which we
see as being a key component in our organisation’s drive towards
ensuring sustainable urban development,” Al Khadar explains.
ENVIRONMENTAL INITIATIVEs
“In support of this, in 2008 our leadership recognised that the only
way to engrain the principle of sustainability here was by developing a system which was tailored to our regional constraints.”
“One of the many ways Abu Dhabi has become more sustainable has been via the Estidama Pearl Rating System (PRS) which
was established in 2011,” Al Khadar continues. “The PRS is a
comprehensive framework for sustainable design, construction
and operating of communities, buildings and villas. Estidama lies
at the heart of the Complete Sustainable Communities initiative. The PRS is specially tailored to our hot climate and arid
environment.”
“It encourages water, energy and waste minimisation, the use of
local materials and aims to improve supply chains for sustainable
materials and products,” Al Khadar states. “In addition, as the first
regional initiative of its kind and scope, the PRS is considered

as the best-practice benchmark for urban development in the
MENA region.”
“The DPM drafts all its codes and regulations in a manner that
synchronises with sustainable development review practices,“ Al
Khadar continues. “For example, there is a logical operational link
between the Development Review function and the implementation phases of the Estidama programme.”
“This consolidated process represents a conscious cultural
shift towards a new urban planning development approach and
is symbolic of a new movement in community development and
management. In fact I would say, it’s all about gearing our mindset
towards sustainable responsibility as an opportunity prompted
by societal challenges rather than just corporate obligations,” Al
Khadar states.
THE ESTIDAMA INITIATIVE
“I was lucky enough to have the chance to participate in the
implementation of the Estidama initiatives from a very early stage,”
Al Khadar states. “As a result its the initiative I am most proud of.
The Abu Dhabi Plan establishes a clear vision for sustainability
as the foundation of any new development occuring within the
Emirate. This commitment is a reflection of our nation’s values
and ideals.”
“The important principle of sustainable living in the Middle East
is the guiding force behind Estidama. To me, Estidama is more
than a sustainability programme, it is also a symbol of an inspired

“This consolidated
process represents a
conscious cultural shift
towards a new urban
planning development
approach and is symbolic
of a new movement in
community development
and management.”

vision for governance and community and is helping to promote
a new mindset.”
RECLAIMED LAND
“There are specific rules governing this area. Any land reclamation
request goes through the Environment Agency (EAD) and is
part of our integrated planning process,“ Al Khadar explains.
“In such cases, and because each request is different in terms
of its complexity, the DPM takes a customer service focus. It
is all about making sure the application process sticks to a predefined type of development so the review process is able to add
value to the project in the most effective manner. “
BUILDING SAFETY
“One area which is of particular important to us at the DPM is the
use of safe building materials, “ Al Khadar states.
“In this respect, a key benefit of complying with the Estidama
Pearl rating system is that more durable, better quality building
materials are used. “
“The restrictions on hazardous building materials which are
defined within the Abu Dhabi International Building Codes, are
implemented by the DPM,” Al Khadar explains. “In addition, the
Abu Dhabi and Conformity Council monitors and sets approvals
for building materials used within the Emirate.”
HISTORIC BUILDINGS
“This specific area is covered and controlled by the Department of
Culture and Tourism (DCT) with whom we have strong operational
working reationships. Historic buildings are part of our Emirate’s
cultural assets and the Abu Dhabi Plan sets culture as one of the
catalysts for development and the transformation of our urban landscape. Preserving cultural capital and diversity also remains of prime
importance and historic buildings are part of our cultural capital.”
STATISTICAL WORK
“Statistics are very important in our work,” Al Khadar notes.
“In Abu Dhabi all statistics are gathered centrally through the
Abu Dhabi Statistics and Information Centre.”
“We are a growing economy with record tourist numbers and a
high level of government support which indicates that the medium
to long term prospects for Abu Dhabi’s real estate sector remain
very strong. I am pleased to say that as a real estate market regulator, the DPM is also playing an important role in maintaining the
development of this instrumental sector.”
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HUMAN RIGHTS

In the second of her series on
how Human Rights is tackled
in the UAE, Editor
Sogol Kaveity explains the
work of the Dubai Police
Human Rights Departmenr
in upholding the
Anti-Human Trafficking
provisions of the UAE
Federal Law
and supporting victims.

EMIRATES
HUMANS
RIGHTS

T

he Dubai Police Human Rights Department combats human
trafficking crimes through the work of two main teams,
the Anti-Human Trafficking Department which was set up
in 2004 and the Human Trafficking Crime Control Centre
(HTCCC) which was set up in 2009.
Both divisions aim to protect human dignity. The HTCCC
monitors human trafficking crimes, and it cooperates with regional
and international organisations, including the US State Department, the United Nations and Amnesty International, in dismantling trafficking networks and provides support and care for the
human trafficking victims by communicating with consulates or
embassies.
It also monitors violations through field visits to workers’
lodgings by judicial inspectors who dismantle human trafficking
chains.
In line with the United Nations Convention against Organised
Crime, Federal No. 51 /2006 On Combatting Human Trafficking
Crimes, as amended by Federal Law No 1/ 2015, provides fundamental provisions which prevent, suppress and punish traffickers.
WHAT IS CLASSED AS HUMAN TRAFFICKING?
Article 1 (bis)(1) of Federal No. 51/2006, defines human trafficking as an act by which any person sells, buys, attracts, employs,
recruits, transports, transfers, harbours, hosts, delivers to receive
persons by means of threat, or use of force, coercion, abduction,
fraud, deception, or by abuse of power of a vulnerable person for
the purpose of exploitation.
Any person who gives or receives payments or benefits in order
to obtain the consent of a person who has control over another
person, for the purpose of exploiting the latter is also classed as
a human trafficker.
The recruitment, transportation, transfer, harbouring or receipt
of a child for the purpose of exploitation is also classed in this way.
As is selling or offering to sell or buy a child.
In this context, exploitation includes all forms of sexual exploitation or the exploitation of the prostitution of others, forced
labour or services, the removal of organs, slavery, begging, or
practices which are similar to slavery or servitude.
AID FOR VICTIMS
Article 1(bis)(1) of Federal No. 51/2006 provides fundamental
provisions on the care of victims of human trafficking, especially
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women and children. Victims and witnesses are assigned pro bono
legal counsel in a language which they understand, and have the
opportunity to present their legal and social needs.
They are also provided access to medical help to receive psychological or physical treatment, and are housed in rehabilitation
centers or shelters.
In addition, victims and witnesses are provided security and
protection if necessary. During the investigation or trial, victims
and witnesses are also permitted to stay in the UAE.
PUNISHMENT
Traffickers can be sentenced to a minimum five years in prison,
or can be fined at least 100.000 AED. However, a sentence of
life imprisonment can be imposed if the victim is a child or a
disabled person.
This penalty will also apply if trafficking has been committed
using a threat of imminent death or serious injury or when there
is physical or mental torture.
In addition, if the trafficker was armed or has established or
administered an organised criminal group or is a member of such
a group a life sentence can be imposed.
Within this context organised criminal groups are defined as
a structured group of three or more persons who act in concert
with the aim of committing any human trafficking crime in order to
directly or indirectly obtain a financial or other material benefit.
These more serious penalities also apply if the trafficker is the
victim’s spouse or a public officer or public servant who has abused
their position or authority in order to undertake the crime.
This steeper penalty will also apply if the crime is transnational in nature or if the victim has suffered an incurable disease or
permanent disability as a result of the crime.

REPORTING
Anyone who is aware that a crime is being committed but fails to
report it is punishable under Article 3 of Federal No. 51/2006. They
can be sentenced to between one and five years imprisonment, and/
or fined at least 5,000 AED.
However, if the person who fails to make the report is the spouse
or relative of the trafficker they may be exempted from punishment.
OTHER OFFENCES
A person who acquires, conceals or disposes of the proceeds of
crimes of this type, or who knowingly helps those involved in these
crimes escape justice or help them conceal these crimes can also
be sentenced to temporary imprisonment.
In addition, under Article 6 of Federal Law No. 51/2006 a person
who uses force or threatens, acts or resists an official who is trying
to enforce this law, can be sentenced to at least five years’ temporary imprisonment.

“Its programmes aim
to provide social and
psychological care for
all human trafficking
victims in order to
help rehabilitate
and enable them
to return to their
home countries with
the help of their
embassies”

PRESSURE ON WITNESSES
The law also makes it an offence to use force, threats, offers or
promises of gifts or advantages of any type to a person in order
that they give false testimony, conceal evidence or provide false
information to the judicial authorities in proceedings involving
human trafficking.
In these cases perpetrators can be sentenced to at least five
years temporary imprisonment.
PENALTIES FOR JURISTIC PERSONS
It is important to note that penalties under this law can be levied on
both juristic and natural persons.
In the case of juristic persons, Article 7 of Federal Law No. 51/2006
states that they can be given a fine of between 100,000 AED and
one million AED, if their representatives, directors or agents have on
their behalf or in their name committed any of the human trafficking
crime, without prejudice to the liability of the physical person acting
under its authority.
In addition in such cases, it is also possible for the court to order
the dissolution or permanent or temporary closure of such an entity,
or the closure of one of their specific branch offices.
IDENTIFICATION OF VICTIMS OR WITNESSES
There is also a specific offence under Article 6 (bis) of Federal Law
No. 51/2006 as a result of which those who disclose the identity
of a victim or a witness by means of publication of their photo’s
or personal information, such as their names can be sentenced to
imprisonment and/or a fine of 10,000 AED.
EXEMPTIONS
Under Article 11 of Federal Law No. 51/2006 any criminal who notifies
the judicial or administrative authorities about instances of these
crimes before the crime is committed, and where such notice has
resulted in the discovery of the crime before it is carried out or
enable any perpetrator to be detained or the information provided
prevents these crimes from being carried out, is exempted for the
penalties set out in this Law.
In addition, in cases where the crime is reported after its discovery, the penalty may also be reduced or the criminal may even be
exempt from punishment if the criminal has enabled the competent

authorities, to arrest other perpetrators of the crime during
the investigation.
POSITION OF VICTIMS
On particular provision of note is Article 11 (bis)1 of Federal
Law No. 51/2006 which clarifies the position of victims of
human trafficking who are not held civilly or criminally liable
for any crimes set out in this law if they are either directly
connected or related to that victim’s position as a trafficked
person.
However, this exemption does not apply in a number of
cases. These include if the trafficked person was capable of
notifying the authorities of the crime or any incitement to
commit these crimes, if they have personally participated
in commissioning human trafficking without being forced by
any material or immaterial means, or if an expatriate who
fails to comply with the terms of their employment contract
or residency regulations.
WORK OF THE DUBAI POLICE
The Dubai Police Human Rights has set a high threshold on
protecting women and children.
As a result it has established the Department of Care for
Victims of Human Trafficking, which provides rehabilitation
programmes and guidance, i.e. for victims who have been
forced into prostitution and domestic workers who have been
forced into slavery.
Its programmes aim to provide social and psychological
care for all human trafficking victims in order to help rehabilitate and enable them to return to their home countries with
the help of their embassies.
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UAE Business Hub

Ayman Hamdy General Counsel and Company Secretary at Emaar
Properties, the cutting edge company which built the Burj Khalifa and
Dubai Mall, one of the world’s largest mall talks about providing legal
support in an innovative real estate development company.
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“Dubai as a brand
name has played a
key role in our success
but there are other
factors.”

in Egypt, Shalakany Law Office, where I was partner.
In addition, on the inhouse side before joining Emaar
Properties in 2006, I led Unilever’s legal arm in
Arabia for 10 years where I learnt about the role
of an in-house counsel in a listed company, as it is
listed in London, Rotterdam and New York and has
over 100 years’ experience doing business globally.
I initially joined Emaar to support their international
expansion outside the UAE but my role expanded
gradually until I was appointed General Counsel and
Company Secretary in 2008.

Tell us about your background and education?
My father was Chief Justice of Egypt and I grew up knowing I would have
a career in law. I have a law degree from Alexandria University in Egypt, a
joint Masters Degree from Cairo University and Paris Dauphine University
in international business law, and I also hold a LLM degree in US Law from
Washington University in St Louis. I worked as a public prosecutor in Cairo
for four years and trained at the Secretariat of the International Court of
Arbitration of the ICC in Paris, where I was assigned to one of the counsels
responsible for the administration of ICC Middle East cases. I’ve also had my
fair share of private practice work with one of the most prominent law firms

Tell us about your main areas of work?
Emaar is active in many business sectors. It started
in 1997 as a real estate developer, then expanded into
many lifestyle sectors connected with real estate.
These include master planned communities, hospitality, malls and commercial centres, retail, entertainment and other specialised sectors. Emaar built
and is currently managing one of the world’s largest
malls (The Dubai Mall) along with other malls and
commercial centres. The Company has also developed major hotel brands in the UAE and regionally,
including The Address, Vida and Rove. It is also active
in the entertainment sector including cinemas,the
Dubai Opera and At The Top (in the Burj Khalifa). We
operate in many jurisdictions including Egypt, India,
Pakistan, Turkey, the US, Saudi Arabia, Lebanon and
Morocco.
I oversee the legal function at the Emaar Group
including its real estate development, malls, hospitality, retail, entertainment and international businesses. We have legal departments in each business
sector and in our companies in the international
markets, with lawyers reporting centrally to the
corporate legal department at the parent company.
In each of the jurisdictions we work in, we partner
with top real estate law firms in that jurisdiction help
in keeping us up updated with legal changes in that
jurisdiction. We also work closely with governments
in these countries before the adoption of new laws
related to our business. We are generally considered
a valued partner to governments and we provide
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them with guidance and advice based on our international
experience. Together with other members of the legal team,
we manage national and international litigation and arbitration cases, and we ensure we have the right structures for our
businesses and that our assets are sufficiently protected. We
negotiate new deals and transactions and where required we
get assistance from outside law firms in various jurisdictions.
Your proudest moment?
Emaar does a lot of interesting, exciting and innovative
projects and I’m proud of having participated in all of the
company’s major initiatives over the last 12 years. However,
the IPOs for Emaar Development, Emaar Malls and Emaar
Misr were of particular note. Structuring of our international
businesses is also something I was lucky to be involved with.
I’m also proud of negotiating major construction contracts
on our iconic buildings like Burj Khalifa, the world’s tallest
building and am very excited about the Dubai Creek Harbour
Project.
Construction contracts for projects of this type are
exceptional in nature as they are not typical construction
work. They need to be customized to allow closer cooperation between the various project participants, consultants
and professionals. The various international and national
consultants cover broad areas of work associated with the
project, including design, cost management, project management, claims management and value engineering. The main
contractor is usually a consortium of more than one contractor and they come with a large number of sub-contractors.
The challenge is to ensure all those participants work in
harmony bearing in mind the different potential conditions
the project may face over the construction period.
Our company is also involved in developing residential
communities. The legal and regulatory framework for these
is also very interesting and subject to developing areas of
legislation. In Dubai, the Land Department and RERA play an
important role in supporting and regulating our initiatives
in managing these communities. They provide oversight on
community management, common areas, costs and maintenance fees to ensure that the interests of all stakeholders
are well preserved.
Changes and Developments?
The world is changing and we are changing with it. For
example, Emaar Malls had acquired a significant stake
in Namshi.com in recognition of the growing sector of
ecommerce and online shopping and is continuing to monitor
developments in this sector. We are aware of the changing
trends in the retail industry and are well equipped to meet
these developments. Over the next five years I’d expect to
see more reliance on technology. More customer centric
focus and initiatives. More efficiencies in managing our
businesses and continuous improvement of our business
models.
Artificial intelligence is now playing an increasing role in
our lives and legal departments expect more from law firms
by integrating their digital systems with ours. For example,
we used to rely on email messages to receive updates from
our law firms on court hearings. Now the integration of our
respective systems allows immediate updates and mirroring
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of the information in the legal department and law firm at the same
time.
We are also seeing an impressive revolution in the construction
industry and real estate in general. For example, construction technologies have led to significant improvements in the speed of construction
work, developers are now very keen on building smart homes using
advanced technology like the internet of things and governments and
municipalities want to create smart cities with breathtaking infrastructure technologies. Guests and customer experiences in hotels and malls
are also changing. The digital economy has touched on every aspect of
our lives and our way of doing business.
Since I joined Emaar 12 years ago, I’ve already seen a lot of changes.
Our company was only established in 1997 and its success in that short
period has been amazing. Dubai as a brand name has played a key role
in our success but there are also other factors such as the unwavering
support of the Government of Dubai and the fact that our founding
Chairman was visionary in anticipating and responding to market
conditions and economic changes, not just locally but also regionally
and internationally. The company’s strategic decision to diversify its
business sectors following the shift in market conditions in 2008 was
an important reason for the company’s resilience and strength. We
have been able to build and ring-fence different business segments
around separate companies, some of which are listed on the stock
exchange locally and in international markets which has introduced
solid governance structures to support our growth strategy.
What UAE legal changes have had the most impact on your
business?
The new UAE commercial companies law, Federal Law No. 2/2015
has had a big impact on all companies. When we listed Emaar Malls
on the stock exchange in 2014, at that time the companies law didn’t
allow for book-building as a mechanism for company valuation and
we had to obtain exceptional government approvals to allow it. I was
extremely happy to see the new commercial companies law adopting
our legal framework for Emaar Malls in book-building as a method
of valuation of shares in an IPO. Federal Law No. 6/2018, the new
Arbitration Law is also critical for our dispute resolution, planning
and negotiation of our contracts. Legislative developments in the
area of competition law and data protection will also continue to
develop in the UAE as these areas are of particular importance both
to Government and consumers. Emaar is active in many industries,
including real estate, hospitality, commercial centres and malls,
entertainment and ecommerce and the law regulating these sectors
is expected to evolve rapidly to meet the expectations of various
s takeholders.

MEDIATION
profile

Mediation:
The UAE Model
Essa Ahmad Ali of the Supreme
Legislative Committee of the Emirate of
Dubai explains how the UAE’s approach to
mediation differs to that elsewhere.

M

ediation has probably become the best known, most
used form of dispute resolution. A skilled third party
(the mediator) actively encourages the parties to
reach a mutually acceptable solution for their dispute.
It is an immediate, impartial, informal and independent process.
However, many courts also now have a mandatory mediation
settlement process before the case goes to trial, which has a fixed
fee, and time limited mediation scheme.
CENTRE FOR AMICABLE SETTLEMENT OF DISPUTES
Dubai Law No. 16/2009 established a Centre for Amicable
Settlement of Disputes which is responsible for the amicable
settlement of disputes valued under 100,000 AED. All disputes
of this nature and value must be reviewed by centre members
before they can be filed with the relevant courts. Members
of the Amicable Centre are neutral third parties who act as
mediators or conciliators and help parties arrive at a settlement.
In some jurisdictions such third parties can evaluate or impose
a settlement subject to certain conditions which are virtually
indistinguishable from an adjudication.
However, the Amicable Centre is presided over by judges who
ensure that law is enforced, public order is maintained and mediation sessions are well managed.
This provides an alternative judicial facility in line with Dubai
Government strategy. It helps reduce case load registered at the
courts and provides a rapid mechanism for settlement and immediate implementation by an executive writ, while also increasing
the contribution of the judicial sector in strengthening Dubai’s
economic, social and urban stability. The functions of Amicable
Centre Members depend partly on whether the facilitative or
evaluative approach is being followed. As is the case with the
classic mediation model, people are separated from the problem,
there is a focus on interests not positions, a variety of options are
raised before deciding what to do, and the result must be based
on an objective standard.
RECOMMENDATIONS
Experts are to be assigned by the Member of the Amicable
Centre to report on the dispute subject matter. Usually, the
expert witness report includes a recommendation on the
dispute. The Member relies on the recommendation and tries to
achieve a settlement.
If the Member fails to reach to an agreement, they transfer and
assign the file to the judge.
This means the Centre Member may provide a non-binding
recommendation if the parties do not agree a settlement. The
Member’s recommendation is based on information given during
the negotiation process and through the expert’s report, some of
which may be confidential.

EVIDENCE
Like common mediation models there are ground rules on
confidentiality, there is also authority to settle and a non-binding
agreement. However, the Dubai model does not follow the
‘without prejudice’ approach. This could mean that commercially
sensitive information, including tentative settlement offers,
would be capable of disclosure in later proceedings. The 1992
UAE Law of Evidence in Civil and Commercial Transactions states
that the court may at its own discretion, ipso jure and if deemed
in the interest of reaching the truth, decide to allow witness
testimony in cases where the law admits submission of proof in
this way. If the court decides to accept witness testimony they
summon the witness to give their testimony if this is necessary
to reveal the truth. Parties requesting witness testimony must
indicate verbally or in writing the facts they wish to prove before
the session. If the Court permits one party to establish a fact by
witness testimony, their opponent has the right to rebut it in the
same way.
OTHER BENEFITS
With Amicable Centre medication the settlement can include
whatever the parties decide as long as it is legal and compatible
with public policy. Some results may never have been considered
or imposed by a court or tribunal. It maximises all parties’
interests and achieves a ‘win-win’ situation so parties do not feel
compromised, they just have to say yes to the deal.
A judge or a tribunal will simply review available evidence and
apply applicable legislation to a dispute. Individuals tend to be
less actively involved in their own case in a court trial due to the
language and procedures.
The individuals can also decide to mediate their dispute through
the Amicable Centre themselves rather than face the risk their
arguments could be lost when documents are translated for the
courts. Under the UAE civil law there is also no automatic disclosure of documents, cross examination of parties, or of argued oral
submission on the law.
Mediation is not a new concept in the UAE but in the past has
not been that popular here.
However, Dubai Law No, 16/2009 shows that Dubai Government
wishes to encourage and increase its use for civil and commercial
matters. It also has a role to play assisting the judiciary in introducing creative procedures and solutions to disputes and in helping
to minimise the courts’ caseload.
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GDPR: D-DAY
GDPR went live on 25 May 2018 and whilst
these are EU regulations many entities in the
Middle East need to check their compliance
status. BrianMeenagh of Latham & Watkins LLP
explains the steps to take to ensure a company is
compliant.

G

DPR has been on the radar of many UAE organisations
for some time and since the go-live date on 25 May 2018,
many have actively been taking steps to identify whether
they are subject to these rules and, if so, what they need to
do in order to comply with them.
Due to the wide territorial reach of the GDPR, the potential
exposure to significant fines and the multinational nature of many
major corporate entities headquartered in this region, there is
genuine awareness of the impact of the GDPR and the need to
address it now the regulations are in place.
WHO IS AFFECTED?
In terms of GDPR application, businesses need to consider the
following.
• Does the entity have a branch, subsidiary or single representative
in the EU?
• If the entity does not have a physical presence in the EU, do they
offer goods or services to data subjects in the EU?
• If the entity does not have a physical presence in the EU and does
not offer goods or services to people in the EU, do they monitor
online behaviour of data subjects in the EU?
CATEGORY 1 and 2
A significant number of entities in this region fall within categories 1 and 2. These include major airlines flying to and from the EU,
hotel and tourism operators who promote regional travel to EU data
subjects, and regional banks and other financial service companies
who have branches in EU financial centres and online.
CATEGORY 3
In addition, category 3 also potentially affects some entities that
may not have thought themselves previously subject to European
privacy legislation, e.g. e-commerce companies which are able to
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accept payments in Euros and deliver to the EU or
mobile apps that can be downloaded by users in the
EU and have access to a user’s contacts, photos or
location data.
NEXT STEPS
There are a number of steps which affected entities
can take to ensure compliance with GDPR.
• Monitoring business to consumer business
practices, including conducting data protection
audits, examining the legal basis on which you
process personal data and update privacy
policies.
• Monitoring internal business practices,
including reviewing and updating agreements
with data processors, implementing processes
for adoption of pseudonymisation and privacy
by design and considering the legal basis on
which you transfer personal data between
jurisdictions.

• Establishing compliant accountability processes,
including the processes for record keeping,
appointing a data protection officer or an EU
representative and for also dealing with data
subjects.
• Investing in infrastructure, including the
establishment of robust security processes and
procedures for notifying the regulatory authorities
and data subjects of a data breach depending on
their severity and impact on the data subjects.
REGULATORS’ACTION
Organisations in the Middle East may not be
primary targets for enforcement action by regulators in the EU,
However, many will still be observing how these
EU regulators initially seek to enforce the GDPR
against entities, based outside the EU with a view
to achieve and maintaining compliance where
applicable.

“If an organisation is affected there
are a number of steps which will be
needed to ensure compliance.”

Brian Meenagh
Partner
Latham & Watkins LLP
brian.meenagh@lw.com

Brian Meenagh’s practice focuses on data privacy and
cybersecurity compliance as well as complex technology
transactions and joint ventures, procurement and sourcing of
technology and intellectual property counselling.
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LAWYERS’ Hub

Daniel J Greenwald III,
Partner at Covington &
Burlinghas recently opened its
first Middle East office in the
DIFC but with over 30 years’
experience in the region, he
and his similarly experienced
colleagues have intriguing
insights into where the UAE
construction industry is headed.
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Why Did Your Firm Choose Dubai for its first Middle East Office?
Our firm recently opened an office in the DIFC after deciding that Dubai should
be the location for our first Middle East office. Covington has been advising on
litigation, investigations, regulatory policy and transactional matters in the
Middle East for over 20 years, though, so to us this isn’t really an opening, it’s
an expansion.
Traditionally, Covington has focused on having offices in destinations which
play an important role in a given region and Dubai has that role here. We believe
our knowledge of governmental and regulatory policy issues, combined with
our new project development and finance team’s expertise, give us a real edge
in supporting economic diversification initiatives around the Middle East as a
whole. Our broad-based policy expertise is important to clients as the pace of

Dubai office for what was supposedly three to five years
of international experience. More than 30 years later, I’m
still getting that international experience. After three years
in the Chadbourne office in Dubai, I moved in-house and
worked for an investment company in Dubai for three years.
I then had my own law firm here for 15 years which grew to
eight fee earners, before I rejoined Chadbourne and my
team became its new Dubai office. However, in 2017, when
Chadbourne merged with a much larger firm, our entire
Dubai team chose to join Covington instead. My construction practice has been across the board, with perhaps the
most experience in complex civil projects. I’ve been told as
a result I can add value in the face of complexity.
One of my proudest achievements was when I was recommended to assist a major Saudi construction company
which was in the midst of a multi-billion Dollar project that
already had hundreds of millions of Dollars of claims and
counterclaims pending on the completed Phase 1 of the
project, and hundreds of millions of Dollars of claims and
counterclaims mounting on the on-going Phase 2.
Working regularly from the site office in Saudi, we were
able to develop and run a process for substantive (and
favourable) resolution of most of the Phase 1 claims. In
parallel, we worked closely with the client’s engineers and
project managers to get control of the Phase 2 work and to
resolve some of the problems causing the Phase 2 claims,
and reduce new problems which would add to the Phase 2
claims. As a result, on the client’s next billion-Dollar project,
we were retained before construction started, to help assist
in avoiding the problems and claims of the previous project.

development and modernisation in the Middle East increases. Our practice
is very much a regional practice, relying on close relationships with a number
of law firms in the area but we also have our own considerable experience in
the countries here, particularly Saudi Arabia, Oman and Kuwait. What our
now enlarged team in Dubai is giving us is the local and full service legal
capabilities that clients increasingly demand in the region. It goes without
saying, Dubai’s position as a regional hub with a terrific talent pool, also
played a part in us reaching this decision.
Why Did Your Firm Choose Dubai for its first Middle East Office?
Personally, I’ve been here a lot longer. After practising law with Chadbourne
& Parke in New York and Washington, DC for 10 years, I moved to their

Tell us About Your Firm
I would say the main difference between Covington and
other firms in Dubai is our lawyers’ long and varied personal
experience in the region, along with the firm’s experience of
dealing with governments and regulatory and policy issues
around the world. Covington has tremendous resources and
operates on a truly integrated basis, so all those resources,
knowledge, experience and contacts are available to all of
us and all our clients.
Construction Law in the UAE
Dubai is currently a construction hotspot, but without the
craziness seen before 2008. It is because international businesses believe in the future of Dubai and want to be here,
and that means housing, offices, malls, entertainment,
recreation,and infrastructure, which all require construction.
After working for 30 years in Dubai I would say the two
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biggest challenges here in terms of construction law are the lack
of a sizable body of case law or published commentary and treatises on the law in this area and the lack of a specialist construction court. Another important difference is on recourse to the
courts. Contracts and documentation for large construction
projects in the region tend to be in English and all of these
would need to be translated into Arabic for disputes in local
courts. As a result the industry tends to rely heavily on arbitration for construction disputes. However, the DIFC Courts’
new Technology and Construction Division will provide a sound
alternative to arbitration.
The Approach to Disputes
More broadly, I was surprised, and have been troubled, by how
contentious the construction process tends to be here. The
various parties, (owners and developers, engineers and lead
consultants, contractors, subcontractors, suppliers) often seem
to forget the goal, which is to build a good project within a reasonable cost and timeframe.
Instead, they tend to treat every other party in the project as
an adversary and sometimes act as if they can only gain something at the expense of someone else, the classic zero-sum
game. You can see owners and developers driving down the
price, refusing to approve variations or deferring them to the
end of the project, delaying payments, and blaming all project
delays on the contractors.. You can also see contractors making
claims on every issue, denying any error on their part, and characterising every change in detail or instruction as a variation
with cost and time consequences. Liquidated damages claims
are met with prolongation claims. Instead of trying to solve
problems, too often parties seem to focus on positioning themselves to win the eventual claim.
Some years ago, I advised a Middle Eastern client on the
proposed acquisition of a New York MEP contractor. In the
course of the due diligence, I asked the contractor for records
of all claims asserted, settled and pending, and the response
was ‘None’.Certain that we had a misunderstanding, I pressed
with written demands and in two conference calls, it was always
with the same response, ‘None’. Finally I asked, ‘What do you do
when the owner or the main contractor delays you or you make a
mistake or cause a problem?’ The response was, ‘Meet, discuss
the problem, solve it and move on.’ No claims, but efficient work
progress, lower costs and no legal fees - an approach I’d like to
see gaining ground here..
We have a number of Government clients and this is a lesson
governments need to learn too. I have come across a Government
official who admitted he would cheat a contractor if it meant they
would pay less.
Contrast that with a story I once heard about Sheikh Zayed.
He was in a meeting with advisers who were discussing methods
to avoid paying the contractors on a project the full amount. He
reportedly said, ‘If the contractor is entitled to be paid, pay him.
Our objective is not to save money when money is due.’ That is
the approach I would like other owners to take. Governments
also need to look beyond the immediate construction budget and
lowest construction price. Value engineering, fast track construction, and other innovations can cost money up front, but may save
more in the long run on construction and operation. Government
agencies and auditors also need to be willing to add some money
to the budget, in order to produce a superior cost-effective result.
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UAE construction trends?
On-site, one emerging trend is increasing digitisation, from the
design stage, through construction with variation orders and delays,
to the final as-built stage. This should will improve efficiency and
reduce inconsistencies in plans and actuals. In addition, increased
use of laser scanning is allowing parties to a construction project
to measure, document and archive every stage and element of the
project, relatively quickly, inexpensively and accurately.
A more worrying trend seems to be increasing inter-relationships
through joint ventures among parties that should be independent
and operate as a check on each other.
Owners and developers (or their shareholders) are increasingly
investing in or forming joint ventures with project management
firms, contractors and specialist subcontractors and then hiring
these same entities for their own projects. Governments are also
participating, directly and indirectly. These types of joint ventures
may be one way to keep more of the pie to yourself, but these
entities should play different roles and, to an extent, be a check
on each other.
The industry, particularly on large real estate and government
projects, is losing that important check as well as independence,
and competition. One other recent change has been as a result of
Expo 2020. Licensing of contractors and engineers has historically
been on an Emirate by Emirate basis. However, as a national project
Expo 2020, was opened up to contractors and engineers from all
Emirates, not just Dubai-licensed firms. Perhaps this will open the
door to more recognition of licensed contractors and engineers
from different Emirates and more standardization of requirements.
Learning About Technology
I believe we construction lawyers need to learn about and understand the technology being used in new construction methods and
systems, regardless of whether they change the law. If Artificial
Intelligence is introduced into design and project management,
though the law will need to evolve.
3D printing will change issues of proof and evidence and should
improve quality and consistency. On-site construction of buildings is not in a controlled environment. There are climate and other
environmental factors and the physical work is not repetitive or
standardized, as in an assembly line.
However, 3D printing can be carried out in factories with a
controlled environment and standard manufacturing processes
where procedures can be standardised, monitored and recorded,
which means less variation and defects, more measurement and
records, and a better understanding of what went wrong if there
is a defect.
UAE Building Codes
My understanding from the engineers is that the UAE’s building
regulations and health and safety codes are very good but perhaps
too conservative, with the obvious exception of the previous standards on fire resistance in cladding.
Cladding on many existing buildings remains a threat to safety,
and I would be surprised if we do not see cases by tenants and
owners associations against various parties, perhaps trying to use
the Civil Code’s decennial strict liability provisions in this area. The
health and safety rules, are definitely improving and being enforced
here. Although problems might remain the authorities seem determined to improve the health, safety and welfare of construction
workers.

?

dID YOU
KNOW

who FIDIC ARE?

T

he International Federation for Consulting
Engineers or FIDIC (which is the acronym
for its French name) was founded in 1913.
It promotes and disseminates the goals
of the Consulting Engineering industry on behalf
of Member Associations and has membership in
over 103 countries although its founding member
countries were France, Belgium and Switzerland.
Companies and organisations which are FIDIC
members are encouraged to display its logo.
In order to help further its goals FIDIC publishes
international standard forms of contracts for the
worldwide engineering and construction industry.
Its headquarters are in the World Trade Centre in
Geneva and it is mostly staffed by volunteers.
FIDIC publishes international contracts and
business practice documents which are used as guides
and templates throughout the world, and organises
the World Consulting Engineering Conference.
It has published a whole range of contracts
including those covering short form contracts,
dredging and reclamation work, construction,
plant and DB (Design and Build), DBO (Design,
Build and Operate), and EPC (Engineering
Procurement and Construction) or Turnkey
contracts. It also produces Client/Consultant
Model Services Agreements, a Sub Consultancy
Agreement and a Joint Venture Agreement.
These standard form contracts are drawn up by
the FIDIC Contracts Committee. FIDIC state that
their contracts allocate risk fairly to the party who
is best able to bear and control the risk.
Generally FIDIC contracts are seen as a starting
point when drafting a construction contract.

Usually, they are then amended to reflect a
project’s particular characteristics and the parties’
requirements.
Various FIDIC contracts are known by the
colour of the covers they are published with. So
for example, the FIDIC Green Book (or Short Form
contract) is for engineering and building contracts
where construction time is expected to be less
than six months, the contract value is less than
$500,000 or where work is relatively simple or
repetitive. Meanwhile the Silver Book covers EPC/
Turnkey contracts.
The contract form for traditional employer
design contracts is called the Red Book and
traditional contractor design contracts are covered
in the Yellow Book.
The FIDIC DBO contract is published in what
is known as the Gold Book. However, the White
Book is not for construction or engineering but to
appoint consultants to provide services like project
management or feasibility studies.
What is known as the Pink Book or MDB
Harmonised Edition is actually a variant of the
Red Book and is used on projects which are funded
by certain Multilateral Development Banks or
(MDBs) which are supranational organisations
such as the World Bank. This contract form was
drawn up by FIDIC after negotiations with MDBs
and incorporated the contract amendments they
usually inserted. However, if the project is funded
by an MDB and the employer is not responsible
for the design instead of using the Pink Book,
an amended version of one of the other FIDIC
contracts is used.
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Remarkable
To most people cricket is a polite,
gentlemanly game played on village
greens on lazy summer days but as the
case of Miller v Jackson revealed it also
has the power to evoke strong emotions.
Cricket had been played for almost 70
years on a field in the English village of Linz
when a construction company decided to
purchase the adjoining land in order to
build a housing estate. The Millers were
one of the families who bought one of these
houses and moved in. Soon after however,
the Millers were at loggerheads with the
cricket club who they claimed were liable in
nuisance or negligence every time a cricket
ball was hit into their garden and sought an
injunction on the playing of cricket there.
Not that the village of Linz had a team full of
Shane Warnes as in over 13,300 deliveries
(excluding no balls and wides) only six balls
had crossed over into the housing estate.
However, the Millers claimed the nuisance
was such they went out every weekend
and never went into their garden when
cricket was being played. The case went
all the way to the English Court of Appeal,

By Definition…

Mechanic’s Lien ( American English)
Interest in the property title for those
who have supplied labour or materials
to improve it.
This concept has various other names
including construction lien (in
more general cases), labourer’s lien
(protecting those who have worked on
a project), supplier’s lien (protecting
those who supplied goods for a
project) and design professional’s lien
(protecting those who have completed
design work) which are used depending
on specific nature of those who have
supplied their work or materials. The
word ‘lien’ in this term has a french

despite the fact the club had offered to pay
damages and had put in place a number of
mitigations, including the erection of a
high fence and asking their batsmen to
hit 4s not 6s (which must have gone down
well with their opponents).Lord Denning,
one of the three judges who considered
the matter wondered if the cattle who had
previously grazed in the field had minded
the cricket. Denning who was the dissenting judge believed public interest (the right
of young persons and adults to pay cricket)
should prevail over private interest. Argu-

ments that the Millers had ‘come to the
nuisance’ as the cricket balls had been
there before the houses were built were
rejected. Cricket fans will be pleased to
know the injunction was refused and it was
ruled playing cricket per se was not negligent. However, the cricket club was liable
for seperate negligent acts every time
the ball went into the housing estate and
damages would be payable. Ironically after
all that the Millers moved out soon after. It
is not known if the new owners of the house
were cricket fans.

root with a meaning similar to the word
‘link’.
The modern form of the mechanic’s
lien is believed to have been instituted by
Thomas Jefferson during the construction
of the US capital Washington.
A lien like priveledge already existed in
civil law countries including France and a
similar concept was found in the state of
Louisiana which had been both a French
and Spanish possession.
The aim of the Mechanic’s Lien is to
protect contractors and sub-contractors
who it is believed need a greater remedy for
non-payment for their work than would
normally be available under contract.
In particular it means that subcontractors have a remedy they can use
if the main contractor is not financially

responsible and the project fails.
Most construction projects generally
employ a large number of trades and
this can potentially create problems if
the project fails.
The mechanic’s lien means there is
a degree of equality between all those
involved in the project and trades
people do not feel the need to race to the
court room to secure their rights before
others on the project.
Basically, when the Mechanic’s lien
is used there is instead a formulised
process.
This process balances the claims of
all those involved in supplying labour or
goods to the project and ensures there
is timely resolution of all their various
claims.
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