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ccording to a report by the Foreign Investment Office
which is part of Dubai’s Department of Economic
Development, when asked about their top regional
destination for investment 28% of executives said it
was ‘Dubai’.
More interestingly, 29% of those investments were expected to be in new joint
ventures and 14% were in new mergers
and acquisitions. This means that the
next question these businesses are likely
to ask after having made that investment
decision is, “How do I establish a suitable
business entity in Dubai and what are the
rules around mergers and acquisitions?”
The UAE legislature has also been recently thinking about this matter too, as
have authorities in Qatar and Saudi, and
as result last year a number of new commercial companies laws were issued. In
the UAE that law was Federal Law No.
2/2015.
There have been a number of recent
Justice Dr. Jamal Al Sumaiti
changes as a result in this area, some
Director General, DJI
are subtle, others are more far reaching.
For example, there is also a larger range
of allowable company structures in the UAE, corporate governance measures have been also been enhanced, and in the future it should be easier for companies operating here to lend
from banks. Directors also need to be aware their duties have
changed and there has been an increase in the number of penalties for falling foul of the law. Companies have a period of grace
which has been extended to 30 June 2017 to get their house in
order, which was one of the reasons we thought we should play
our part in spreading awareness of these new developments in
this, our third issue, which we have dedicated to corporate law.
However, it is not just UAE onshore company law international
companies ask about, and with the alternative option of setting
up a company in one of the freezones, it is just as important to
be aware of the specific company law requirements there. So in
this issue we also consider, the legal position in the DIFC which
is similar to but is not the same as the UK Companies Act 2006,
highlighting and explaining the differences.
And last but not least, it’s not just large international companies which are important to the UAE’s burgeoning economy.
Many of the country’s most successful businesses are in fact
smaller family owned businesses, which have a different range
of issues to consider. Often firms of this type are set up by strong,
charismatic individuals, which can mean there is less focus on
the make-up of the board of directors than you would find in other forms of company. So we are taking a look at the trends and
changes in this area too, including the advantages to be gained
when family owned businesses ask lawyers to play a more active role in decision making. I hope you find this issue useful and
informative and if you would like to contribute to future issues
contact our editorial team on editorial@dji.gov.ae.
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As a growing destination for
international investors the UAE has
recently reviewed its company law
framework.
Our expert panel looks at the
impact of Federal Law No. 2/2015
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corporate law.
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Editor Sogol Kaveity looks at a case
which considered what happens when
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appointing a liquidator.
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easier.

Paul Werné of Etisalat Group looks
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Key Laws
Federal Law No. 2/2015
On Commercial Companies
This law was issued on 25 March 2015
and replaced Federal Law No. 8/1984
the previous UAE Commercial
Companies Law. It has Parts covering
the various types of UAE company,
foreign companies, partnerships,
control and inspection, penalties and
a general section of provisions which
are common to all companies.
Ministerial Resolution No. 228/2015
This Resolution which came into
force on 1 May 2015 contains the
Corporate Governance Regulations
for private joint stock companies.

Taking a More
Corporate View
With more international businesses looking to set up shop in the
Emirates, the UAE has recently overhauled its Company Law regime.
Our expert panel explains the key changes and corporate vehicles
brought in by this change in legislation.

“

In recent years, the Middle
emerging market as it is the world’s third largest
East has become synonyre-export hub,” Qudah notes.
mous with rapid growth,”
“Dubai connects millions of people in the Middle
says Samer Qudah of Al
East, Africa, Asia and Europe. For example, Dubai
Ministerial Resolution No. 272/2016
Tamimi & Co. “With its diverse
Airport has 90 million passengers a year go through
This Resolution clarifies situations in
and unique socio-political dynamit which doesn’t just have an impact on airline busiwhich provisions relating to private
ics, the region has become a key
ness but also has a positive effect on hotels, develjoint stock companies also apply to
opers and consumer businesses in the UAE. Dubai
global business hub. Even during
limited liability companies.
is also looking to cement this role by being the first
the current economic downturn,
host of the world Expo in the region in 2020.”
while other world economies have
“These key fundamental strengths are believed
been experiencing a slow recovery, the Middle East in contrast
to be the reason for the UAE and some other Middle
has been on a relatively firm economic footing
Eastern countries’ swift recovery from the global economic downturn and their current
and has been ripe with opportunity.”
upward trajectory.”
“Although Middle East governments
“However, political stability, good
are looking to diversify their economies away from crude oil, it still requality of life, a vibrant social scene
mains the region’s biggest source
and a multicultural community of
of revenue. While oil revenues may
skilled professionals are also important if Dubai and the rest of the
have initially fuelled the growth of
region are to remain attractive as a
Middle Eastern countries, propelling
business and investment destinasome of them into the position of being world class international business
tion,” Qudah notes.
hubs, today many of these countries,
COMPANY LEGISLATION IN
particularly the UAE have reduced deSamer Qudah
pendence on oil and now offer a broad
THE UAE
Partner & Regional Head of
“The starting point for those wantbased economy with tourism, trade,
Corporate Structuring
ing to establish a presence onshore
banking, real estate and manufacturAl Tamimi & Co.
ing,” Qudah notes.
in the UAE is to consider the types
“The UAE, particularly Dubai has
of vehicles permitted under UAE
focused on non-oil private sector growth by estabFederal Law No. 2/2015 Concerning Commercial
lishing a progressive and sustainable vision for the
Companies and the specific regulations and requirements applicable to such vehicles under the
coming decades. It wants to have world class infrastructure, a fertile market for specialist financial
New Companies Law,” explains Jane Clayton of
services, and provide a competitive cost structure
Norton Rose Fulbright.
because there are no foreign exchange controls,
“The New Companies Law which came into effect
trade barriers and quotas. It is hoped the open and
on 1 July 2015, repealing the previous Companies
free economic system and policy and the availaLaw, Federal Law No. 8/1984 Concerning
bility of extensive credit facilities with minimal
Commercial Companies in its entirety, relies in part
government control will help attract direct foreign
on the future publication of additional regulations.”
investments.”
“This has created significant uncertainty, and it
will only be possible to assess the full impact of its
BUSINESS HUB
changes after these have been published. In the
“The UAE and, in particular, Dubai, has not only
meantime, the supplementary regulations which
become a gateway to the world for the rest of the
were applicable to the old Companies Law will, to
Middle East, it is also acting as a flyover between
the extent they are not inconsistent with the new
the east and the west and a springboard to a vast
law, continue to apply.”
Emirates Law Business & Practice July 2016
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MAIN BUSINESS VEHICLES
“The most common forms of entity established
onshore in the UAE are limited liability companies
(LLCs), and public and private joint stock companies,” says Andrew Steele of Clifford Chance.
“There are also branch or representative office licenses available and corporate entities which are
incorporated in the free zones (which in most cases
offer 100% foreign ownership but are considered
to be in ‘offshore’ areas). In addition, there are
less common forms of entity such as civil companies (which are established in line with the UAE
Civil Code, Federal Law No. 5/1985 as amended), decree companies (which are typically
established by a decree of the Ruler of
the relevant Emirate) and partnership
vehicles.”

intensive. There are also more stringent corporate
governance requirements and greater oversight by
authorities like the Ministry of Economy (MOE) and
the Securities and Commodities Authority (SCA). In
addition, board composition is also generally less
flexible than would be the case with an LLC as a
majority of the board (including the chairman) must
be UAE nationals.”

OWNERSHIP RESTRICTIONS

“UAE laws impose certain restrictions on foreign
ownership of companies outside of free zones,”
Steele explains. “The principle basis for this restriction is found in Federal Law No. 2/2015
as well as other relevant legislation,
including Federal Law No. 18/1993,
the Commercial Transactions Law.
In particular, Article 10 provides
LIMITED LIABILITY
that, other than partnership compaCOMPANIES
nies and simple limited partnership
“An LLC tends to be the preferred
companies (where all joint partners
vehicle for foreign investors who
must be UAE nationals), UAE nationals must hold at least 51% of the share
want to carry out commercial trading
capital of the company. This means foractivities in the UAE. This is because the
eign shareholders may only hold up
incorporation process is usually quicker
to 49% of the share capital of a comand less expensive than it is for joint
Jane Clayton
Partner
pany conducting business onshore.
stock companies, and the law allows
Norton Rose Fulbright
In addition, the Federal Cabinet can
for flexible management of the company. However, LLCs are prohibited
issue further resolutions limiting
from carrying out certain activities like insurance,
participation in certain sectors entirely to UAE nationals (or companies which are wholly owned by
banking and investment management and shares
UAE nationals).”
in an LLC cannot be offered to the public,” Steele
explains.

PUBLIC AND PRIVATE JOINT STOCK
COMPANIES
“Public and private joint stock companies are essentially the same form of legal entity,” Steele adds.
“Although only a public joint stock company can apply to have its shares listed on a primary UAE stock
exchange. They are able to undertake a broad range
of activities including regulated activities, like banking and insurance, provided the relevant approvals
have been obtained. Incorporating a private or public joint stock company is typically cost and time
6

GCC NATIONALS

“As a key exception to the foreign ownership restrictions, in certain circumstances GCC nationals
(or companies owned by them) may be treated
as if they were UAE nationals for the purposes of
minimum UAE ownership requirements. However,
in the case of LLCs, generally a GCC national (or
company wholly owned by GCC nationals) cannot
partner with a foreign national. This means a UAE
national must hold at least 51% of the shares of a
limited liability company if there is any non-GCC
foreign investment in that company,” Steele adds.
Emirates Law Business & Practice July 2016
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“In practice, what tends to happen is that foreign shareholders who want to invest onshore
often agree certain contractual arrangements

(commonly referred to as nominee arrangements)
with the local 51% shareholder to secure greater
economic and managerial control over the business
beyond their 49% shareholding,” Steele explains.
“However, foreign investors do need to be aware
of the Commercial Concealment Law (Federal Law
No. 17/2004) when looking at foreign ownership in
the UAE. This law prohibits, and imposes criminal
penalties for the ‘fronting’ of a foreign shareholder
by a UAE national, e.g. by using the name,
license or commercial registration of a
UAE national’s registered business.
This law is currently in force although
its application is, as far as we are
aware, untested in the UAE Courts.”

sweep-up provision which states JSC provisions
will not apply to LLCs where a JSC provision is inconsistent with the nature of an LLC. There is some
market debate on the legal status of the Resolution
but our view is that, in practice, it provides helpful
guidance on how the competent authorities in the
UAE will interpret certain provisions of the new
Companies Law, irrespective of its legal status.
Overall, the guidance provided by the Resolution
has been welcomed by lawyers in the UAE.”

SHARE PLEDGES

“One less subtle difference is the way the
new law may help with bank lending
to companies,” says Sameer Huda of
Hadef & Partners. “Federal Law No.
2/2015 contains a provision which
clearly permits the creation of a
pledge of shares in limited liability
KEY CHANGES
companies.”
“The new Companies Law has large“This is allowed as long as the pledge
ly maintained the fundamental strucis effected in line with the relevant
ture and essential features which were
LLC’s articles of association. This provides a welcome clarification, and
found in the previous legislation.
should facilitate financing transacHowever, there are three key changes
Andrew Steele
tions where shares in an LLC are
that have been introduced which are
Senior Associate
Clifford Chance
provided as security,” says Hiba Al
worth considering.”
Shriedeh of Norton Rose Fulbright. “Although it
“One of these is that under Article 104 of Federal
was already possible for a shareholder to regisLaw No. 2/2015 the provisions which apply to joint
ter a pledge of its shares in an LLC at the Dubai
stock companies (JSCs) also now apply to LLCs, except where the matter is otherwise regulated under
Department of Economic Development, there was
the LLC section of the New Companies Law,”Clayton
no formal legal recognition of a shareholder’s ability
notes.
to do so in the previous legislation which was silent
“Article 104 was not included in any of the conin this area. It was also not possible for pledgees
sultation drafts for the law, so the rationale for
to take physical possession of share certificates,
its introduction remains unclear. Without further
which previously meant a pledge over shares in an
guidance, Article 104 has proved controversial
LLC was of questionable enforceability.”
and has caused significant market uncertain“This change adds a level of comfort to the UAE
ty in particular because a number of the
market, but challenges will likely remain on
regulations which are applicable to
the procedure for taking and enforcing a
JSCs were designed to protect pubpledge over shares in an LLC not least
lic shareholders, and as a result
because it is still unclear if LLCs need
would be unnecessarily onerous
to issue share certificates, and because statutory pre-emption rights in
for companies which are owned by
favour of existing shareholders cana limited number of private shareholders, especially as many of these
not be waived in advance,” says Al
are likely to be active in the LLC’s
Shriedeh.
management. However, in response
“So this is a welcome development
to the market debate, the UAE Ministry
as it means LLCs will now be able to use
of Economy has issued Ministerial
them more effectively in financing
Resolution No. 272/2016 concerning
structures,” Huda explains.
Hiba Al Shriedeh
Associate
the Implementation of the Provisions
“It also means LLC shareholders
Norton Rose Fulbright
of the Joint Stock Companies to
will have the ability to offer enhanced
Limited Liability Companies which came into force
collateral and benefit from greater access to debt
on 29 April 2016. This has largely clarified which
finance. Banks should also find the risks associated
provisions relating to JSCs also apply to LLCs in
with lending can be further mitigated as they will
line with Article 104 of Federal Law No. 2/2015.
be able to obtain a pledge on shares which comes
While the Resolution has provided greater cerfrom a clear legal foundation. However, there are
tainty on a number of issues, e.g. in relation to
still some outstanding issues,” Huda notes.
directors liability, financial assistance and related
“For example, the pledge will be subject to statutory pre-emption rights, which means permission
party transactions, there are still a number of provisions where it is unclear whether they apply to
from all shareholders will be required to transfer the
LLCs or not, which have not been addressed by
shares. Another problem is that LLCs do not have
the Resolution. For example, the prohibition on
share certificates which pledgees can take physical
granting loans to directors and their family mempossession of; and finally it is not possible to obbers. Article 3(2) of the Resolution also contains a
tain pre-signed but undated share transfer forms to
Emirates Law Business & Practice July 2016
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assist swift and efficient enforcement of a pledge,
as share transfer agreements must be executed in
front of the Notary Public.”
“One point to note is that as Federal Law No.
2/2015 states a pledge of shares in an LLC must
be granted in accordance with its articles of association, an LLC’s articles of association will therefore need to expressly authorise the pledging
of shares by shareholders to be effective.
This means that LLCs’ articles of association will need to be amended accordingly,” Shriedeh adds.

governance rules is emphasised as an important
part of the development of the UAE’s business
environment.”
“Article 6 of Federal Law No. 2/2015 also provides for the Minister of Economy to issue corporate governance regulations for private joint stock
companies (other than banks and finance companies) with more than 75 shareholders. These
regulations were contained in Ministerial
Resolution No. 228/2015 which came
into force on 1 May 2015. In the case
of public joint stock companies, the
SCA continues to be responsible for
FINANCIAL ASSISTANCE
such regulations. The SCA issued a
“Another point of note is that Article
circular in February 2016 which highlights their interpretation of Federal
222 of Federal Law No. 2/2015 expressly prohibits public JSCs from
Law No. 2/2015 and includes some
giving direct financial assistance to
provisions which are relevant to corporate governance, such as the nomination
their shareholders to hold any of their
of board members. The SCA has also,
shares, bonds or sukuk,” Clayton
Phil O’Riordan
very recently, issued SCA Resolution
notes. “In this situation, ‘financial
Head of Corporate MENA
No. 7/2016 concerning the regulations
assistance’ is deClyde & Co
fined to include the
for institutional controls and governance of listed Public Joint Stock Companies,”
advance of loans, giving gifts or
O’Riordan explains.
the provision of any security or
“To help ensure good governance, one or more
guarantees.”
shareholders of a JSC holding at least 5% of the
“A prohibition on financial
share capital may lodge a complaint with the SCA
assistance is designed to protect creditors and shareholders
that the affairs of the company are being conducted
from a depletion in, or misuse
in a manner which is prejudicial to the interests of
of, the company’s assets and
all or any of the shareholders, or that the company
may therefore be viewed as a
intends to do, or omit to do, something which may
tool to support good corporate governance,” says
cause loss to one or more shareholders of a joint
Phil O’Riordan of Clyde & Co. “The extra-territorial
stock company,” O’Riordan adds.
reach of Article 222 is not set out in Federal Law
“The cause of such an action may include, for
No. 2/2015. It is thought to be unlikely to extend to
example, proposals voted into force by a majority
a UAE company providing financial assistance for
shareholder against the interests of the minority.
acquisition of a foreign parent company, although
The SCA will consider any such complaint and take
this is still a matter of debate,” O’Riordan notes.
court action on the shareholders’ behalf if it believes that it is well founded, and if the SCA
“It is also not clear whether a UAE company
takes no action, shareholders can initiate
which permits a foreign subsidiary to provide such assistance would be caught.”
court proceedings on their own.”
“In a recent Ministerial Resolution,
DIRECTORS’ DUTIES
the Ministry of Economy clarified that
“Directors’ duties and liabilities are
the prohibition on financial assistance does not apply to that given to
integral to any corporate governance regime as they uphold miniacquire shares in an LLC.”
mum standards and provide rights
“However, Article 222 would appear by its own terms to cover ‘upof redress for management failures.
stream’ financial assistance provided
Federal Law No. 2/2015 introduced
by an LLC subsidiary in respect of a joint
some significant changes in this area,
stock company parent company.”
for example any person who is authorised to manage the company
“It should be noted that the new
Rony Eid
Counsel
must protect its rights and exercise
Companies Law lacks practical excepBaker & McKenzie
tions to the prohibition on giving of fithe diligence of a prudent person.
Habib al Mulla
nancial assistance, and in particular
They must also act in line with the
does not include a ‘whitewash’ procecompany’s objects and the powdure that would have allowed financial assistance
ers granted to them. This is, in effect, an objective
to be approved by shareholders in certain circumstandard, comparing the director against the abilstances,” Clayton adds.
ities of a director with sufficient experience and
exercising an adequate standard of care in his duGOVERNANCE RULES
ties,” O’Riordan explains.
“One of the main objectives of the Federal Law
“There are also provisions which relate specifically to LLCs which address conflicts of interest
No. 2/2015 was to enhance the UAE’s corporate
and the LLC directors’ liabilities. In addition, there
governance regime,” says O’Riordan. “This is
is a restriction which prevents companies from
highlighted in Article 2, where the organisation of

“A key objective of the
new company law
has been to enhance
the UAE’s corporate
governance regime.”
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exempting current and former officers from liabil“The former companies law restricted penalties
ity and having any provision in their memorandum
to a few articles. However, the new law has a full
of association authorising such an exemption is
part, Part 11, entitled ‘Penalties’ with around 35
void,”O’Riordan notes.
Articles. The aim of the new companies law has
“There are also restrictions on loans to directors.
been to tighten the penalties on all the parties
The previous Commerical Companies Law prohibwhich operate and manage a company, and make
ited JSCs from making or guaranteeing loans to
them take responsibility and fulfil their duties with
their directors, and Federal Law No. 2/2015
the utmost diligence.”
has widened this prohibition significant“Those companies which fail to make
ly, as it now extends to directors’ family
the necessary changes in time for the
members (spouses, children and any
30 June 2017 deadline may face penalties ranging from fines of 2,000 AED
other relative to the second degree)
per day to dissolution,” Eid adds.
and there is a new prohibition on
loans to companies in which the director and/or such family members
CRIMES AND FINES
“Part 11 of the new law has also
hold over 20% of the share capital.
strengthened the penalties for violaThe old law also included an express
tions which could impact directors and
exemption for banks and credit companies which does not appear in Federal
auditors’ personal liability, and see significant fines and criminal penalties
Law No. 2/2015; however, this exempOmar Momany
tion has been reapplied by virtue of a
being imposed on them,” Eid notes.
Partner
Central Bank circular,” O’Riordan adds.
“The penalties are divided into two
Baker & McKenzie
Habib Al Mulla
“In addition, to these restrictions
categories, crimes which may be
on directors and their family members, JSCs are
amicably settled where the penalty is fines (i.e. a
restricted from entering into transactions with its
fine of not less than 50,000 AED and not more than
related parties.”
500,000 AED is imposed for failing to keep an accounting register); and crimes that cannot be sub“Where the value of the transaction is equal
ject to any settlement, primarily these are crimes
to or less than 5% of the company’s share capital,
which affect third parties (i.e. submission of false
board approval is required and if it is more shareholder consent is needed,” O’Riordan states. “In
data in a prospectus).”
addition, the value of such transactions must be
“The penalty for these crimes can include imprisonment in addition to a fine.”
independently assessed by an SCA approved assessor. The term ‘related parties’ is defined widely
“These additional penalties mean further scrutiny is needed by the directors, managers, officers
as the chairman, the directors and senior executive
and other parties, such as auditors who provide
management (and any companies in which such
services to companies.”
people hold at least 30% of the share capital, and
“However, these changes are likely to have a
subsidiaries, associated companies and sister companies of those companies). The SCA circular
constructive impact on the operations of
of February 2016 also widened this definiUAE companies and will also enhance
tion to include significant shareholders
the trust of foreign investors looking
and those with effective control over
to enter the UAE market or invest in
the company.”
UAE companies.”
“Under the old law a JSC’s board
“Despite this, it remains to be
of directors could not enter into loans
seen whether the relevant authority
for a term of more than three years,
will have sufficient resources to enforce these penalties on those who
sell the company’s real property or
breach the law.” Eid notes.
business premises or create mortgages over such property, write-off debt due
SINGLE SHAREHOLDER
to the company or submit the company to
COMPANIES 
arbitration, unless the power to do
Dr. Yousif Al Sharif
“One other big change has been
this was set out in the articles of asYousif Al Sharif Advocates &
sociation or the matter was one of the
that single shareholder companies
Legal Consultants
company’s objects, otherwise, specific
were introduced by the new UAE
shareholder approval was required.”
Companies Law to allow a single natural or corporate person to wholly own an LLC or a corpo“Federal Law No. 2/2015 maintains this restriction, but has extended it to cover mortgages and
rate person to wholly own the shares of a private
pledges of movable property,” O’Riordan adds.
joint stock company. Single shareholder companies
are a common law inspired concept which has alPENALTIES
ready been adopted by several free zones in the
“Although the new Companies Law is in full force
UAE,” says Omar Momany of Habib Al Mulla Baker
and effect, a one-year additional grace period, exMcKenzie.
tended to 30 June 2017, was granted to existing
“There are several types of sole proprietorship
companies so they have time to adjust their posicompany allowed under the new commercial comtion and make the necessary amendments to their
panies law,” explains Dr. Yousif Al Sharif of Yousif
constitutional documents,” says Rony Eid of Baker
Al Sharif Advocates & Legal Consultants. “Public
& McKenzie Habib Al Mulla.
Joint Stock Companies normally need a minimum
Emirates Law Business & Practice July 2016

9

of 10 founders before they can be established.
mergers or amendments company articles of association,” Momany adds.
However, as an exception to this rule, Public Joint
“This legal form is yet to be tested so these relatStock Companies can be established as a sole proed advantages have not yet been seen in practice.
prietorship company through the federal/local
However, the introduction of the single shareholder
government.”
company concept should provide a greater level of
“A sole proprietorship company can also be established as a Public Joint Stock Company through
flexibility and simplicity to UAE corporate structures
any company or entity owned by the federal or loin general. This form of entity can be used in structuring UAE government entities’ investments, at
cal government. In addition, a Private Joint Stock
Federal or Emirate level. Emirati investors and famCompany can be established by a sole UAE nationily-owned businesses in the UAE will also be able
al legal entity. This contrasts with the general rule,
to benefit from this advantageous structure and may
which requires a minimum of two founders to incorporate a Private Joint Stock Company.”
consider streamlining the ownership structures of
“Finally, a Limited Liability Company usualgroup companies via this route,” Momany explains.
ly needs to be established by a minimum of two
“The new Companies Law also had to consider
founders and a maximum of fifty. However, under
what happens when the single individual shareholder in the single person company LLC dies. If
the new Commercial Companies` Law, they can
the company is owned by individuals it is dissolved
be established as a Sole Proprietorship Company
unless their heirs decide to continue its operations
through a sole natural or corporate entity provided
by no later than six months after the date of death,”
the person is a UAE national.”
Momany adds.
“The Companies Law requires the trade name
“Single shareholder companies are also disof a single shareholder limited liability company or private joint stock company
solved when the company term ends, or the
to be the name followed by words
company realises its objectives or it is
‘Single Person Company LLC’ or
dissolved by its corporate single shareholder. However, under Article 299 of
‘Single Person Private Joint Stock
Federal Law No. 2/2015 there is conCompany’ respectively. This could
firmation that the single shareholder
cause confusion and may lead
does become personally liable for a
to some companies having very
company’s obligations if it is dissolved
long trade names. At present, this
or liquidated in bad faith.”
type of single shareholding entity is restricted to Emiratis only or
SUBTLE DIFFERENCES
companies which are wholly owned
“There are also some more subtle changes in
by Emiratis. It is not clear yet if the legislators will permit GCC nationals
the new Commercial Companies law
Sameer Huda
to benefit from this new structure,”
people need to be aware of,” says Huda.
Partner
Momany notes.
“Like its predecessor, the new
Hadef & Partners
Commercial Companies Law imposes
SOLE PROPRIETOR
pre-emption rights on a transfer of shares which,
“Single shareholder limited liability company are
in simple terms, means that a shareholder wishing
different from a sole proprietorship. For example,
to transfer his shares must first offer them to the
they have a separate juristic capacity or personother shareholders. However, under the old law,
ality from their shareholder. This means, the pershareholders who disagreed on the value of the offered shares could request the company’s auditor
sonal liability of the shareholder is not exposed. In
to value such shares. However, this left open the
contrast, a sole proprietorship does not have a juristic personality, so its owner is personally liable
possibility of shareholders challenging the auditor’s valuation in court. As a result if there is a disafor all its obligations and liabilities. There are also
greement over a valuation, the transfer price is now
other advantages to be gained by using this concept, such the ease of consolidating profits at the
determined by an independent expert (with technical and financial expertise) who is appointed by
level of a holding company and the control that a
the relevant Department of Economic Development
sole shareholder may exercise over its subsidiaries,
(DED).”
which will avoid the risk of shareholder disagreement or deadlocks which can occur when a second
“The appointment of an expert by the DED was
shareholder is involved, particularly on critical deciintroduced as a measure to effectively settle valuasions such as those related to liquidation, company
tion disputes, as the expert valuation is binding on
10
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all the shareholders,” Huda notes. “However, the
DED has not yet issued any details on the implementation of this new valuation determination, so,
there is some uncertainty on the criteria on which
such experts will be appointed and the timeframe
to complete the valuation process. Although it is
a subtle change to the law, in practical terms, the
implications could be further-reaching.”

DIFFERENT CLASSES OF SHARE

years depending on the freezone) for income tax,
corporation tax, or tax on dividend income. What
also helps is that there are no foreign exchange
laws and repatriation of funds is permitted without restriction. No duty is payable on imports to
the freezones or exports from them. A variety of
corporate structures, including offshore companies
and single member companies, are available for incorporation within the freezone,” Maksoud adds.
“Freezones also have special legislation in certain matters (such as companies, financial services,
employment, funds and trusts) and the regulatory
approach tends to be a laissez-faire one, to help promote an open and free economic system.”

“Another area where there are some subtle differences between the new and previous commercial
companies law is on the issue of different classes of
shares,” Huda adds. “Like the previous law, Federal
Law No. 2/2015 continues to expressly prohibit the issue of different classes of
SECTORAL SPECIALISMS
“Freezones in the UAE often cater for
shares. However, the new law does
specific industries. For example, the
contains an exception which allows
Dubai Multi Commodities Centre
the UAE government, based on a recommendation from the Chairman of
deals with commodities, the Dubai
the SCA, to permit public joint stock
Creative Cluster and Dubai Silicon
companies to issue different classes
Oasis deal with technology and media, the Dubai International Financial
of shares by Decree.”
Centre (DIFC) specialises in finance
“As a result, in line with Federal
and legal services, Jebel Ali Free Zone
Decree No. 3/2015 Etisalat, which is a
and RAK Maritime City cover trade by sea,
public joint stock company and one of the
and trade by air is covered by the Dubai, Abu
world’s largest telecommunications services
Dhabi and Sharjah Airport Free Zones.
providers, has obtained permission to
Christine Maksoud
There are also specialist health care
create and issue ‘restricted shares’ to
Associate, Corporate Structuring
freezones such as Dubai Healthcare
non-UAE investors. These would be
Al Tamimi & Co
City, and others like Dubiotech which
non-voting shares, but would otherwise rank equally with all other issued shares by
cover biotechnology, or renewable energy and sustainable technology such as Masdar City in Abu
them. We expect more public joint stock companies
Dhabi. However, not all the freezones are so specialto investigate the potential benefits they may get
ist there are also general Emirate-wide free zones
from offering multiple classes of shares.”
like the Ras Al Khaimah Free Zone.

FREEZONE POSITION

“The UAE outweighs the rest of the GCC countries in terms of the number of Freezones it has, although other countries, such as Qatar and Bahrain,
are catching up to a certain extent,” Christine
Maksoud of Al Tamimi & Co explains.
“There are almost 38 Free Zones found across
the UAE’s seven Emirates, and more than 30 exist
in the Emirate of Dubai alone. The main purpose
of these Freezones is to make it easier for foreign
investors to establish corporate entities by providing them with a single operational window for
all their needs (such as licensing, arranging office
space, and the sponsorship of expatriate employees’ visas). Being able to easily set up a business
in the Freezone in turn, stimulates exports, foreign
investment and job creation. Freezones in the UAE,
and mainly in Dubai, reign supreme among the
MENA Free Zones and have become the primary
source of employment, accounting for well over half
the country’s non-traditional exports and the vast
majority of inward investments in non-oil and defence related activities,” Maksoud says.

FREEZONE FEATURES
“The concept of a Freezone, which the UAE has
successfully and widely implemented, permits
100% ownership of companies by foreigners,”
Maksoud explains.
“There is also no tax regime in force (for up to 50
Emirates Law Business & Practice July 2016

MENA WIDE VIEW
“Freezones in the MENA region share certain features and characteristics. For example, they tend to
have a commercial orientation towards trading and
warehousing rather than industrial and manufacturing,” Maksoud adds.
“There also tends to be a strong governmental
role and more limited investment strategies. Many
MENA free zones are flourishing.”
“For example, the Jebel Ali Free Zone, which has
the capacity to handle 15 million containers a year,
has played a strong role in the emergence of Dubai
as a logistics powerhouse. Freezones are also offering companies economies of scale and having a
regulator with special industry knowledge can also
help.”
“However, others have failed and have been criticised for their poor reputation as a result of suspicious activities and weak management. The result
has been that the market for MENA Free Zones is a
challenging rather than competitive one.”
“Some of the Dubai Freezones’ rules have inspired the regions’ other Freezone systems and
have become a benchmark which has been adopted
either fully or partially in many countries across the
region.”
“MENA Freezones do compete for business
with each other. This competition ensures there
is innovation and helps improve services.”
11
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Key Precedent

When there is no
liquidator?

What happens when a DIFC company winds up but does not appoint
a liquidator? Sogol Kaveity looks at the lessons from Diwan Capital v
Diwan Capital AG, DIFC Case No. 018/2010.

O

n 30 March 2010 Diwan Capital
Limited (Diwan)’s shareholders
resolved it should be wound up
but no liquidator was appointed at that time. However, its members did
also resolve that its CEO would for the
time being, continue to exercise powers to
dispose of the company’s assets and satisfy its liabilities.

FACTS
Diwan Capital AG (the Respondent) issued a claim in the Small Claims Tribunal
(SCT) arguing Diwan had failed to identify
a liquidator and its CEO unlawfully represented the company. The SCT then ruled
against Diwan for 91,000 AED and Diwan’s
CEO filed a notice of appeal against that
judgment, and in accordance with a previous court order, the court appointed
Chartered Accountants LLP as liquidator
on 5 July 2010. The respondent then challenged the validity of the notice of appeal,
arguing Diwan’s CEO did not have capacity to file it because he had no authority to
represent or start an appeal on their behalf. At the hearing Diwan relied on the liquidator’s witness statement,“I can confirm
that I am satisfied that pursuing the present Appeal is in the best interests of the
company. To that end, I intended to, and
continue to intend, to fully adopt (on behalf of the company) all of the steps taken
by [Diwan’s CEO] in the present proceedings including the filing of an Appellant’s
Notice. For the avoidance of doubt, I intent
to vigorously pursue this appeal on behalf
of the company and will take all necessary
steps so as to ensure that the appeal proceeds effectively.”
Diwan argued the appeal submitted by
the CEO was effective because he was fully authorised by the company members’
resolution of 30 March 2010 and the liquidator had also by his witness statement
ratified on the company’s behalf the CEO’s
conduct in commencing the appeal.
Diwan then submitted that the
Respondent
was
estopped
from
12

asserting the CEO’s commencement of
the appeal was unauthorised, arguing the
Respondent, having commenced the SCT
claim, was then put on notice that the company had been wound up by the words in
the defence which had been served on 11
July 2010:
“The shareholders have now agreed to
close the company in a members’ voluntary liquidation. As of this writing [Diwan’s
CEO] is responsible for closing down the
company.”
Diwan argued by pursuing the claim to
trial, the Respondent impliedly represented it had accepted the CEO had authority
to defend the proceedings, and continued
to defend without a liquidator.
However, the Respondent argued the
CEO could not be authorised by the company once it had been resolved to wind it
up and it was not open to the liquidator
to ratify the appeal commencement because Diwan had unlawfully purported
to clothe its CEO with authority to collect
assets, while deliberately abstaining from
appointing a liquidator. The Respondent’s
submission was based on Article 33 of
DIFC Law No. 3/2009 which states:
• In a members’ voluntary winding up, the
company in general meeting shall appoint
one or more liquidators for the purpose of
winding up the company’s affairs and distributing its assets.
• On the appointment of a liquidator all
powers of the directors cease, except so
far as the company in general meeting of
the liquidator sanctions their continuance.
The Respondent argued this meant immediately on passing the resolution to
wind up the company in a general meeting, the shareholders should have appointed a liquidator and Diwan had abstained
from doing so. Instead, it had acted unlawfully by purporting to clothe its CEO with
authority to carry on the business. The
Respondent argued authorising individuals to enter into transactions involving its
assets and liabilities could be an engine for
a fraud on minority shareholders.
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THE DECISION
The key question was could Diwan by the 30 March
2010 resolution both wind up the company and
omit to appoint a liquidator, and still authorise its
CEO to act on its behalf. The DIFC Courts found
some support for the proposition that the CEO was
given authority to commence the appeal in Lord
Kilbrandon’s speech in Alexander Ward and Co. Ltd
v Samyang Navigation Co. Ltd:
“The business of the company shall be managed
by the directors, who may exercise all such powers of the company as are not by the [Hong Kong]
Ordinance or by these articles required to be exercised by the company in general meeting...”
His Lordship added:
“My Lords, I must say that I have the gravest
doubts as to the soundness of the proposition pleaded. I am not at all convinced that, the management
of a company having been confided to the directors
and the instructing of actions at law being an act
of management, then, if the company has for the
time no directors, it cannot during that time take
steps to recover its debts. I think the article probably means no more than this, that the directors, and
no one else, are responsible for the management
of the company, except in the matters specifically
allotted to the company in general meeting. This
is a term of the contract between the shareholders and the company. But it does not mean that no
act of management, such as instructing the company’s solicitor, can validly be performed without
the personal and explicit authority of the directors
themselves. In any case I have even graver doubts
whether the validity of the company’s act, resting
as it must on a construction of the contract with the
shareholders, can in such a matter be challenged
by someone whose only relationship with the company is one of indebtedness.”
The DIFC Courts doubted a different conclusion would be reached in this case as following
the winding up resolution there was an express
resolution by the members authorising a manager to collect the assets. Subsequent ratification
of the CEO’s conduct by the liquidator was a better-founded base for concluding the CEO was authorised in this way.
The Respondent’s appeal failed for two reasons.
Article 33 (1) of DIFC Law No. 3/2009 does not require a liquidator to be appointed at the same general meeting as the one which passed the winding
up resolution. It follows from Article 32(2) that unless and until the nominated person has accepted
and been appointed, directors’ powers continue.
The whole pre-winding up management structure
must continue unless the company resolves otherwise. If this were not so, companies would not be
able to take any decisions until liquidators were
appointed.
Failing to appoint a liquidator without delay is
not of itself an unlawful act under the Insolvency
Law. That Law does not impose a penalty on a
company for non-compliance, so the CEO’s conduct
was lawful. However, appointment of a liquidator
should not be left for longer than is reasonably necessary, even if members have expressly authorised
an interim management structure.
Emirates Law Business & Practice July 2016

Distribution
of Dividends

Federal Law No. 2/2015 substantially
overhauled UAE Company Law. Paul
Werné of Etisalat Group looks at how
its provisions on dividend distribution
compare with international practice.
13
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U

nder new UAE Company Legislation applicable to onshore companies distribution of dividends follows international
standards but there are some specifics
deserving thought.
Obviously, the facility to upstream dividends
from an investment is one of any investors’ main
concerns.

THE NEED FOR PROFIT
There can only be determination of a dividend if
there is a profit.
As a principle, calculating profit is a matter for
Accounting Standards and at least facially a technical process. Determining a dividend is a matter of
company law and shareholders’ wishes.
In line with this, Article 235 of Federal
Law No. 2/2015 states in the case of
Public Joint Stock Companies (PJSC)
international
accounting
standards (or the International Financial
Reporting Standards or IFRS) should
be the accounting standards used in
order to ensure the accounts provide
a true and fair view of the company’s
financial position and determine the
profit or loss.

DEDUCTION FOR BOARD
REMUNERATION

MANAGEMENT
RESPONSIBILITY

Another important limitation comes
from the legal reserve defined in
Article 239 of Federal Law No.
2/2015.
This is the amount taken from the net profits that
needs to be set aside and cannot be distributed as
dividend.
The legal reserve is progressively built up by
holding back 10% of annual net profit, until the
reserve reaches 50% (or more if the Articles of
Association require) of the paid up share capital.
As an international comparison this probably
ranks at the higher end of the scale and shows this
law’s aim to support PJSC financial stability.
Companies can decide to build this reserve up
faster than the 10% basis. However, unlike other,
voluntary reserves (under Article 240) the legal reserve basically may not be used for distribution of
dividends.
All this is no surprise for any reasonably informed
accountant or corporate counsel, and follows commercial companies legislation throughout the
world. There are however some specificities.

Before distributing profits, to be dividends, certain
deductions need to be made.
One of these in a PJSC is related to the possibility (under Article 169 of Federal Law No.
2/2015), if mentioned in the company’s
articles, to distribute a certain amount,
capped at 10%, of the profit (minus
penalties for mismanagement imposed on the Board but this restriction can be mitigated) to the Board
Directors.
Obviously, this amount then becomes unavailable for distribution as
dividend.

LEGAL RESERVES

Paul Werné
Group General Counsel
Etisalat

Management are responsible for the
preparation of the accounts which allow a profit to be determined. In Federal Law No.
2/2015, profit is determined by the Management
Board.
Under Article 87-89 in the case of a Limited
Liability Company (LLC) under the supervision
of a supervisory board and in the case of a Joint
Stock Company by the Board of Directors. There is
a similar process for both LLCs and PJSC with some
variations.
As per the debated principle of Article 104 of
Federal Law No. 2/2015, the provisions which relate to PJSCs also apply to LLCs unless otherwise
stated in the law, so we will focus primarily on
PJSCs and when appropriate point out certain LLC
specificities.

PROCESS FOR DEFINING PROFIT
With PJSCs, Article 235-238 of Federal Law No. 2/
2015 align with international practice by defining
the process which leads to profit determination.
These include preparation and closing of the accounts by the Board of Directors (in practice probably by the executive management who submit the
accounts to the Board), verification by an independent body (the Statutory Auditor) who may comment
on certain aspects of the accounts or qualify them,
and finally approval of the accounts by the General
Meeting.
Article 238 of Federal Law No. 2/2015 reiterates
that both quarterly and annual financial accounts
need to be prepared in compliance with IFRS standards (although quarterly accounts are not mentioned for LLCs under - Article 87, 89 and 94) but it
14

adds these accounting standards are also used to
determine the dividend.
We believe the word dividend should rather be
read as meaning the ‘net profit’ because the dividend is by its nature not the profit but, the part
of the accumulated (and not annual) profits which
the Shareholders’ General Meeting decide on the
Board of Directors’ proposal to be distributed to the
Shareholders as return for their investment.

POSSIBILITY TO DISTRIBUTE PART
OF THE LEGAL RESERVE
Article 239 of Federal Law No. 2/2015 states that if
there is insufficient profit to distribute a dividend
in a given year, companies (provided their articles
provide for this) may distribute the part of the legal
reserve which is in excess of 50% of the company’s
paid up share capital.
You may wonder why a company would actually
accumulate and freeze for distribution more than
50% of its net profits (rather than putting them into
an optional reserve or otherwise carrying them forward). There are basically two cases.
Emirates Law Business & Practice July 2016
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• The share capital may have decreased, allowing
unfreezing of part of the legal reserve proportionately (the excess part). In that case, the rationale
which keeps even the excess of the reserve blocked
from distribution is not evident. Why should a company need to wait until its profits decrease and
become unsustainable to continue its dividend
policy to have the shareholder benefit from otherwise distributable accumulated profits which correspond to the excess. To some extent this defeats
the purpose of a capital reduction motivated by the
General Meeting’s wish to hand back certain accumulated profits to shareholders
(something which may still be
achieved through a share buyback under the provisions and
limitations to 10% of the capital
found in Article 219) as contemplated, but not in a very detailed
manner, under Article 203-4 of
Federal Law No. 2/2015.
• There is another, interesting
case where the legal reserve may
be higher than the 50% floor. This
is when issuing new shares with
a premium. A share premium is
the necessarily positive difference between the nominal value
of a share and its real, supposedly market value at the point it is
issued or what shareholders pay
for it on subscription.
It may be generated by a share
capital increase, a merger or
spin off or some similar corporate re-organisation processes.
Article 196 is adamant when shares are issued with
a premium, this premium needs to go to the legal
reserve, so the premium becomes unavailable for
distribution, unless the company ceases to make a
profit in the future. The purpose of this provision is
probably to allow the company to maintain a stable
dividend policy, which is useful to keep shareholders happy and maintain, if the company is listed, a
correct valuation and PER.
Usually, in other legal systems the share premium does not go into a legal reserve but into a specific reserve (such as a premium or merger reserve),
and is distributable, although often under certain
conditions motivated either by legal or tax reasons,
either as a dividend, an exceptional distribution, an
amortisation of shares or under a share buy-back
scheme.
Under Federal Law No. 2/2015 however, a distribution as dividend may occur only as a last resort
when a company fails to make the profits to sustain
a dividend.

“Even where Article 219
would allow distribution
of the excess, in order to
avoid the qualification of
a fictitious dividend under
Article 30, the company
would need to analyse the
origin of the excess part
of the legal reserve before
it distributes it to ensure it
corresponds to an actual
distributable profit.”

SOME ISSUES WITH ARTICLE 239 OF
FEDERAL LAW NO. 2/2015
In the case of in-kind distributions to a share capital increase or a merger, for example through
the absorption of another entity with important
accumulated profits, or through the spin-off of a
profitable activity to form a separate company,
Emirates Law Business & Practice July 2016

the share premium and therefore the excess
part of the reserve may reach very substantial
amounts.
Distributing such amounts is a decision that in
our opinion requires some indepth analysis on the
origin of the excess part.
Let us take the example of a company holding a
property whose value has increased over time but
rather than selling it, it transfers it at its market
value to a subsidiary against an issuance of shares
with a premium. In such a case, Article 239 may allow it to transform into a dividend what is actually
a latent capital gain.
Such a distribution would not stem from an actual profit and under Article 30 of Federal Law No.
2/2015 may actually qualify as a fictitious dividend.
The question then arises if the premium generated by this operation would even in the last resort
under Article 219 be distributable.
The answer would probably be no, even where
Article 219 would allow distribution of the excess,
as in order to avoid the qualification of a fictitious
dividend under Article 30, the company would
need to analyse the origin of the excess part of the
legal reserve before it distributes it to ensure it corresponds to an actual distributable profit.
On the other side, it is easy to imagine cases
where a premium corresponds to actual, not latent,
accumulated profits (and available cash) which
would normally be distributable if it were not for
the obligation to keep them in the legal reserve
account.
For example, if company A transferred a profitable, cash rich activity to subsidiary B, in the best interests of both parties, against the emission of new
shares to A, such a spin off would then prevent
these profits (which were previously distributable)
from being distributable as a dividend unless in the
future the company was not making enough profits
to sustain its dividend.
We believe where such a company following a
corporate reorganisation which has generated a legal reserve largely in excess of the 50% of capital,
depends on the distribution of dividends for its development or financial standing, and where the excess part of the reserve corresponds to actual profits which without the reorganisation would have
been distributable, you could ask the competent
authority to exceptionally opt out of this specific
limitation to the distribution of dividends, or create
Bonus shares detailed in Article 200 of Federal Law
No. 2/2015.
The articles mentioned above of the new
Comercial Companies law, Federal Law No. 2/2015
have the welcome aim of favouring strong equity
in PJSCs.
However this careful approach may occasionally deter investors who are frustrated by possible
future accumulation of undistributable amounts in
profitable companies or situations where loss-making companies which distribute the excess part of
their legal reserve feel that does not correspond to
actual profits and thus may run the risk of their apparently easy way of distributing dividends being
qualified as a fictitious dividend.
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Company Law
DIFC & UK Comparison
The UK Companies Law 2006 can be a useful starting point when looking at DIFC Company Law.
However, as Daniel Partovi and Zahir Sabur of Jones Day explain there are a number of significant
differences.

C

ompanies established in the DIFC are
regulated by the Companies Law of the
DIFC (DIFC Law No. 2/2009) which is
loosely modeled on the UK’s Companies
Act 2006 and the common law principles and jurisprudence of England and other Commonwealth
countries.
However, the DIFC Companies Law does not
simply follow the UK Companies Act or other
Commonwealth positions. There are areas where
the statutory provisions diverge and where the
DIFC Companies Law has been specifically developed for the local jurisdiction by jurisprudence in
the DIFC Courts.
This article focuses on the differences in three
key areas:
• corporate personality and ability to contract;
• treatment of shares; and
• directors.

CORPORATE PERSONALITY AND
ABILITY TO CONTRACT

than the company) are individually liable for the
contract.
However, Article 26 of DIFC Law No. 2/2009 differs from the UK Companies Act and English common law position by recognising that DIFC companies may wish to adopt existing pre-incorporation
contracts ‘by act or conduct’. The DIFC Courts
have indicated that such a determination requires
a fact-specific inquiry in which contractual liability
will be inferred by assessing evidence of a company’s acts, conduct, and intent within a holistic ‘factual matrix’ (see Hwang J in CFI 018/2010 Diwan
Capital AG v Diwan Capital Ltd (in liquidation)).
English common law on the other hand generally
requires a company to enter into a new contract or a
novation of the existing contract in order for it to be
bound by the terms of a pre-incorporation contract
(see, for example, Kelner v Baxter [1866] LR 2 CP
174). Although, on occasion, English case law has
found cause to infer that a company, upon its incorporation, has entered into a new contract binding
it to the terms of a pre-incorporation contract by
reference to circumstances and conduct (as in
Re Johannesburg Hotel Co [1891]1 Ch 119),
this still involves the presumption of a
new contract rather than adoption of
the existing pre-incorporation contract as is the case in the DIFC.

The DIFC Companies Law codifies the English
common law principles of corporate personality found in Salomon v A Salomon
& Co Ltd [1897] AC 22, HL that every
limited company has a distinct legal
personality from that of its shareholders, and the liability of shareholders is limited.
TREATMENT OF SHARES
When the UK Companies Act 2006
However, the DIFC Companies
replaced the Companies Act 1985,
Law limits the types of corporate
the prohibition on a private company
vehicles which can be formed in the
giving financial assistance for the acDIFC. Just three types are allowed - companies limited by shares, limited liquisition of its own shares was reDaniel Partovi
ability companies, and recognised
moved. However, the UK Companies
Partner
companies. This contrasts with the
Act 2006 does, subject to a number
Jones Day
UK Companies Act which also allows
of exemptions, still prohibit financial
unlimited liability companies, companies limited by
assistance in relation to public companies.
guarantee, and public limited companies.
This differs from the default position under
Article 26 of the DIFC Law No. 2/2009 (Companies
Article 46 of DIFC Law No. 2/2009 (Companies
Law) reflects, in part, the principles set out in Section
Law) where there is still an overall prohibition on
51 of the UK Companies Act, which states that prior
the giving of financial assistance by a company
to its incorporation a company is incapable of enterfor the acquisition of its own shares or those of its
ing into a contract.
holding companies. If the provision of financial assistance does not materially prejudice the interests
Under Article 26(1) of the DIFC Law No. 2/2009,
of the company, its shareholders, or the company’s
pre-incorporation contracts are treated as contracts
ability to discharge its debts, then the financial
with the persons purporting to act on its behalf, or
assistance may be ‘whitewashed’ by the approval
as the agent of the not-yet incorporated company
of shareholders who hold not less than 90% of the
rather than the company itself, unless it has been
company’s share value.
otherwise agreed by the parties. This generally
When it comes to dividends, Article 49(2) of DIFC
reflects the position under Section 51 of the UK
Law No. 2/2009, states dividends or distributions
Companies Act. It means such individuals (rather
Emirates Law Business & Practice July 2016
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must be made out of profits and/or surplus of the
company demonstrated by reference to the company’s relevant accounts.
The directors must resolve that immediately after a dividend is paid or a distribution is made, the
company will be able to pay its debts as they become due in the normal course of business. This
differs from the position in Section 830 of the UK
Companies Act, where distributions may
only be made out of profits available for
such purposes.

DIRECTORS

but to all persons in a fiduciary position) which are
found in the DIFC Law of Obligations (DIFC Law
No. 5/2005). These duties are presumed to expressly apply to directors of a company unless demonstrated otherwise.
The fiduciary duties of company directors as set
out by the UK Companies Act, are broader and contain a wider range of specific examples of directors’ duties than those found in Article 53 of
DIFC Law No. 2/2009 (Companies Law)
or in the DIFC Law of Obligations.
Examples of specific duties found in
the UK Companies Act 2006 which
are not specifically referred to in the
DIFC Companies Law or the DIFC
Law of Obligations include the duty
of directors to act within their powers in accordance with the company’s
constitution and for the purpose for
which they were conferred, and the duty
to exercise independent judgment.

Under the DIFC Companies Law
companies must have at least two
directors, both of whom must be natural persons.
This differs from the UK Companies
Act position, where a private company
only needs to have one director, and legal
persons are also permitted to be diZahir Sabur
rectors as long as at least one direcAssociate
tor is a natural person.
FINAL THOUGHTS
Jones Day
Whilst the UK and Commonwealth
Another difference is that the duties of directors and officers which are set out in
position is a useful starting point in interpreting
Article 53 of DIFC Law No. 2/2009 (Companies
the DIFC Companies Law, similarities should not
Law) are less extensive than the duties of directors
be taken for granted.
set out in the UK Companies Act (which codifies
Practitioners should remember there are a number of key differences in the underlying legislation,
directors’ well-settled English common law duties).
and be mindful of the ever growing jurisprudence
There are also a broader set of fiduciary duties
of the DIFC Courts.
(which do not only apply to directors and officers,
18
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Insolvency Under R
 eview
The UAE may not have a standalone insolvency law but there are tried and tested ways of dealing with
corporate failings. David Pang and Chris Williams of Bracewell explain the current and future legislative
regime and most common practical approaches to this issue in the UAE.
EXISTING INSOLVENCY REGIME

A

group of companies by introducing a redacted
lthough at present, the UAE does not
and modified version of the Dubai International
have a standalone insolvency law,
Financial Centre’s (DIFC) Insolvency Law (DIFC
there are a whole range of insolvenLaw No. 3/2009) and the DIFC Insolvency
cy and bankruptcy provisions, littered
Regulations (which are collectively known as the
across UAE Federal Laws. The most notable areDIFC Revised Law). In addition, it provided a regas of coverage are as follows:
ulatory framework which could be used to govern
• the liquidation of companies is governed by the
the reorganisation of the Dubai World group of
UAE Companies Law, Federal Law No. 2/2015;
companies and applicable creditor claims. The decision to use the DIFC’s insolvency laws and regu• bankruptcy and reorganisation of traders is set
lations (which are fundamentally based on English
out in the UAE Commercial Code, Federal Law
insolvency law principles) as the basis for this was
No. 18/1993; and
an interesting one, particularly as Dubai World is
• 
bankruptcy or the liquidation of banks and financial ina corporation which is established outside of the
stitutions is covered by cerDIFC. However, it was also a clear sign that the
tain provisions in Federal Law
Government of Dubai was keen to be seen to be
No. 10/1980, Concerning
using a system which represented international best practice in this case and
the Central Bank, the
one which would be familiar to the
Monetary System and
international investors and credithe Organisation of
tors owed money by Dubai World.
Banking.
In addition, certain aspects of the UAE Civil
PRACTICAL SOLUTIONS
The unwillingness to resort to the
Code, Federal Law No. 5/1985 and the
courts, a less detailed legal regime
UAE Civil Procedures Code, Federal
than some jurisdictions and culturLaw No. 11/1992 also apply in these
al reasons have meant that practical
areas. However, by in large the existing
solutions to insolvency issues are parinsolvency regime in the UAE has remained
ticularly important in the UAE and the
broadly untested in practice, princiDavid Pang
pally because debtors and creditors
following approaches have been tendAssociate
Bracewell
ed to be used by those who face such
have tended to opt for commercially agreed solutions outside of the
problems here.
courts, rather than potentially cumbersome and
• Informal arrangements - these are relatively common and are usually negotiated between the
expensive litigation and the potential stigma of admitting corporate failings.
debtors and creditors directly.
• Corporate restructurings - these tend to be insolTHE ROLE OF GOVERNMENT
vent corporate restructurings ‘disguised’ as refiDECREES
nancing negotiations.
In addition, to these more general legislative pro• 
Criminal convictions for bounced cheques - in
visions, in the past specific Government Decrees
the UAE it is a criminal offence to issue a cheque
have been issued to handle particular restrucwhich you do not have funds in your bank to
turing situations. One of the best known was
cover. As a result, this route has become a creditors’ principal ‘weapon’, particularly where the
Dubai Decree No. 57/2009 which was issued by
creditor is a financial institution, although, reHH Sheikh Mohammed bin Rashid Al Maktoum,
cent developments particularly in the SME secPrime Minister and Vice President of the UAE and
tor have meant that this solution does not have
Ruler of Dubai and related to the restructuring of
quite the same effect as it has done in the past.
Dubai World.
It is also possible that a new UAE insolvency law
This Decree was a significant development in the
could lead to the complete decriminalisation of
restructuring of Dubai World’s debt and financial
bounced cheques.
obligations, and filled an important legislative gap
in the application of the Dubai insolvency laws to
A NEW APPROACH
the Dubai World group of companies.
There has also been a recognition by the legisThis Decree primarily provided a framework for
lator that there are limitations to current UAE
the financial reorganisation of the Dubai World

“Practical solutions
play a greater role in
insolvency cases in
the UAE than in other
jurisdictions.”
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insolvency legislation. As a result, new legislation has been drafted (but has not yet been enacted) which introduces a standalone insolvency
law. The aim of this new law will be to:
• regulate accumulated debts;
• make the restructuring of companies easier; and
• support financially distressed businesses.

been modelled on Chapter 11 proceedings in the
US. (Chapter 11 basically allows a business which
is unable to service its debts to file for bankruptcy
protection.) This enables the business to be reorganised in a controlled manner, whilst retaining its
assets, generally through the sale of certain assets
to pay down debt or refinance existing debts.

KEY PROVISIONS

BENEFITS

In general terms the new law is expected to incorporate the following key provisions:
• a broad moratorium on litigation actions by creditors once a bankruptcy case has been filed;
• an ability to implement restructuring based on a
two-thirds creditor majority so minority interests
cannot derail the process;
• there will be a debtor’s privilege of interim funding and management if secured creditors are adequately protected; and
• 
the decriminalisation of bounced cheques because this practice is an obstacle to restructuring.
The proposed insolvency legislation incorporates
elements from the French, German and US corporate insolvency systems, and it reflects a debtor-friendly court-driven process. In particular, the
proposed insolvency legislation draws heavily from
provisions for corporate bankruptcy which have

Shareholders can continue to function and maintain
ownership of all the assets, even as a restructuring
plan is worked out to pay-off creditors.
Once enacted, a bespoke, standalone insolvency
law of the type currently proposed should be welcomed by the UAE business community. Hopefully,
it will provide more certainty on corporate insolvency and in the long run may also promote growth,
particularly in the SME sector, a sector which is a
key part of future plans for the diversification of the
UAE’s economy.
Whilst there are bound to be teething problems,
as with any new legislation, particularly as other
laws may need to be amended to take into account
new processes, procedures and remedies, the benefits to the UAE economy of such a new system
from an investment and reasoned risk perspective
will be potentially significant.
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Ginette PJSC v Geary
Middle East FZE &
Geary Ltd
A recent DIFC Court of First Instance case commented not only on the DIFC position but also how
Federal Law No. 2/2015 and the doctrine of apparent (or ostensible) authority would work, as Mariam
Deen of the DIFC Courts explains.

Case Detail
Case Name
Ginette PJSC v Geary Middle
East FZE & Geary Ltd
Hearing date
March 2016
Court
DIFC Court of First Instance

T

his case involved an
agreement which
had been entered
into by a large
real estate company and its
contractors.
The company had denied
that its signatory to the
agreement had the requisite authority to act on its
behalf. There was also disagreement on whether UAE or
DIFC law governed the
agreement.

INVALID AGREEMENT
The company argued the agreement
was invalid as it contained an arbitration clause and it had been signed
by an individual, who they claimed,
lacked the requisite authority to
cause that type of agreement to become binding.
It was stated that the power to sign
agreements containing arbitration
clauses was derived from the company’s Articles of Association and conferred to its Board of Directors only.

APPARENT AUTHORITY
In response to the arguments about the man’s legal capacity to sign the agreement, the contractors
raised the doctrine of apparent authority.
This doctrine is set out in the DIFC Contract
Law (in Articles 130 and 131 of the DIFC Law No.
6/2004).

ARTICLE 130
Within this piece of legislation, Article 130 states,
“Apparent authority is the power to affect the legal relations of another person by transactions with
third persons, professedly as agent for the
other, arising from and in accordance
with the other’s conduct towards such
third persons.”

ARTICLE 131

In addition, Article 131 adds,
“Except for the conduct of transactions required by statute to be authorised in a particular way, apparent
authority to do an act is created as to a
third person by written or spoken words
or any other conduct of the principal
Mariam Deen
which, reasonably interpreted, causJudicial Clerk
es the third person to believe that
DIFC Courts
the principal consents to have the act
done on his behalf by the person purporting to act
BURDEN OF PROOF
for him.”
The company had to prove the man who had signed
DIFC POSITION
the agreement was not an authorised signatory.
Although the company submitted that the man did
The Court accepted the submissions that there
not have express authority to enter into this type of
was no evidence of him having been ‘expressly
agreement on its behalf, under DIFC Contract Law,
authorised’ by the Board of Directors to sign the
he could be found to have ‘apparent authority’,
agreement. However, this was distinguished from
if the Court was satisfied that the conduct of the
circumstances in which the company could furnish
company, reasonably interpreted, caused the conactual evidence proving he was ‘not authorised’ to
tractors to believe that the company had consented
sign the Agreement.
22
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to having the agreement signed by the man who
purported to act for it.

POSITION UNDER DIFC LAW
The presiding Judge was satisfied that the man
had apparent authority under this doctrine, even
if actual authority by virtue of the company’s
Articles of Association was lacking.

THE EQUIVALENT UAE POSITION
The Judge also decided that it was DIFC law
which governed the agreement.
However, despite this he went on to address
what the position would now have been had the
agreement been governed by UAE law.

IMPORTANT DUBAI COURT OF
CASSATION CASE
The Judge stated, “In any event, if it was UAE
law that governed the Arbitration Agreement, the
Doctrine would still apply.”
The Judge added,“The recent Judgment of the
Dubai Court of Cassation in Case 547/2014, issued
on 21 October 2015, sets a precedent which is in
line with the Doctrine.” In that case it had been
stated, ‘This Court has also decided that if a specific company’s name was listed in the preamble or
introduction of a contract and was signed by another person at the foot of the page, a presumption is
established that the signatory has signed the contract in
the name of and on behalf of
the company. As a result, the
rights and obligations of the
mentioned contract are attributed to the company, in view
of the signatory acting on behalf of the company. It is also
decided that a personal signature, seal, or fingerprint is the
only source of authentication
of a document.’

“This case shows how
Federal Law No. 2/2015
has helped in closing the
gap between the UAE
and DIFC Corporate
Governance Regimes.”

IMPACT OF THE FACTS IN THE CASE
As a result of this doctrine, as the man in this case
had signed the agreement on behalf of the company, the rights and obligations of the agreement
were attributed to it, particularly as he had signed
using the title ‘Executive Managing Director’ of the
company.
This was supported by the fact he had also used
the company seal, which displayed the company
logo, in order to authenticate the document.
These factors meant that the man in this case
was clearly holding himself out as having the requisite authority to sign this agreement on the company’s behalf.

THE IMPACT OF FEDERAL LAW NO.
2/2015
Helpfully, the DIFC Judge went on to set out the
position of the new UAE Companies Law in this
area.
Article 25 of Federal Law, No. 2 of 2015 on commercial companies includes the following provisions which are relevant in cases like these:
Emirates Law Business & Practice July 2016

• The company shall not claim lack of liability towards those dealing with it, on the ground that the
management authority was not duly appointed in
accordance with the provisions of this Law or the
Articles of Association of the company, so long as
the relevant acts of such authority are within the
usual limits which would be seen in the case of a
person in the same position working in companies
which conduct the same type of activity as their
company.
• In order to protect a person who deals with the
company, that person shall be considered to be a
bona fide party. However, a person is not deemed
as acting in good faith if he actually knows or could
have known, based on his relationship with the
company, the aspects of any deficiency in the act
or work proposed to be held as being against the
company.
This meant, in this case, Article 25 would apply
to prevent the company from disclaiming liability.

THE DECISION
The contractors were found to be the innocent party as there was no evidence they knew or could
have known, based on their relationship with the
company, that the man did not have had the requisite authority to sign the agreement.

CLARIFICATION OF THE CURRENT
POSITION
It is interesting to note that the DIFC Court touched
on both the new UAE Companies Law, Federal Law
No. 2/2015 in this case and the approach of the
Dubai Courts.
It commented that the outcome in this recent
case would now be the same in both the UAE and
DIFC jurisdictions.
It is worth noting that although in p
 ractice the
Dubai Court of Cassation may have applied a ‘presumption’ that the signatory had signed the contract in the name of and on behalf of the company
in certain circumstances, the new law has formalised this position.

CHANGE TO UAE POSITION
The doctrine of apparent authority is fully established in DIFC legislation but did not exist in the
UAE previously.
This is an important change in UAE law as it clarifies the circumstances under which a company is
bound by the acts of its management in relation to
third parties.
Prior to the new UAE law, Federal Law No. 2/2015
if a limited liability company manager acted outside of the scope of his authority, the company was
entitled to disclaim the agreement, in which case
the third party would only have a remedy against
the individual manager and not the company as a
whole.

CLOSING THE GAP
It is also interesting to see the way in which this
case has demonstrated how the new Company
Law, Federal Law No. 2/2015 is moving towards
closing the gap between the UAE and DIFC’s corporate governance regimes.
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The Route to Successful
M&A Due D
 iligence
Undertaking M&A due diligence can be a stressful process, particularly as work often needs to be done
to tight timescales. Richard Hughes of DLA Piper looks at ways of making it easier for lawyers on both
the sell and buy side.

T

he legal due diligence exercise is essential to every M&A transaction but it can
expose lawyers on both sides to criticism
and potentially future negligence claims.
So what steps can be taken to help mitigate these
risks and ensure the due diligence exercise is a successful one for you and your client?

offices) or electronic (via cloud storage or an online data room provider) or in some cases a combination of the two. When making such a choice,
the volume of documentation, required confidentiality levels, whether there is a need to vary access rights and the number and location of potential buyers should all be taken into account.
Costs can increase significantly where an online
SELL SIDE
provider is engaged so it is important to seek a
• Be prepared - In many transactions, the sell side
range of quotations for any such service and ensure the client signs an engagement letter with
legal team are responsible for managing responses to buyer information requests and for ensurthe provider directly.
ing the relevant documentation is uploaded to
• Be mindful of the disclosure exercise - The way in
the data room. The deal team needs to be clearly
which the due diligence exercise is approached
briefed in advance and responsible individuals
on the sell side can greatly assist with the transaction disclosure exercise. For example, the
at the client identified to make this easier. In
focus of follow-up information requests
addition, the data room provider should
can indicate the key areas of risk that
be engaged well in advance of the
the buyer has identified. This can in
documentation gathering exercise.
turn allow for specific disclosures
Often the transaction timetable is
against the warranties in the sale
tight and advanced preparation of
and purchase agreement to be forcontact lists, service provider engagement letters and a clear protomulated and discussed in advance.
col for responding to documentary
It is also easier to argue for the full
requests will greatly ease the presdisclosure of a well organised, clearsure on the lawyers to facilitate the
ly indexed data room rather than one
necessary information flow.
in which neither party is able to easily
• Remember the client has a busiidentify and locate the necessary
ness to run - Client management
documentation.
Richard Hughes
Legal Director
teams often find the due diligence
DLA Piper
BUY SIDE
process an unfamiliar one, which
• Agree your scope with the client - One of the
always requires them to devote time outside of
most important exercises for the buy side legal
their already busy schedules. Generally, a sale
team from both a risk management and client
process is disruptive to the core business and
relationship perspective is agreeing the scope of
can also unsettle employees in what will be a
the legal due diligence exercise with the client
period of uncertainty. For these reasons, it is essential to prepare the client for the intrusion and
upfront. Ideally this takes the form of a detailed
administrative burden that buyer information rescoping checklist in which the areas of focus for
quests will bring, especially as in addition to the
the legal review are detailed. Exclusions and
legal exercise, financial and possibly commercial
materiality thresholds should also be expressly
due diligence will also be ongoing. In such casagreed. Not only is clearly defined scope essenes, external lawyers can help ease the pressure
tial from a risk management perspective, but it
on management by taking responsibility for the
also helps to manage your client’s expectations
document management process, pushing back
in relation to fees, which should mean you avoid
on any unreasonable timelines and making junior
nasty surprises down the track. If possible, the
team members available to assist with the inforscoping checklist should be appended to the climation gathering process.
ent engagement letter.
• Choose the appropriate medium for the data
• No two deals are the same - The sector and size
room - A number of factors will influence the
of every target business is different which means
choice of form for the data room which may be
the approach to the legal due diligence exercise
physical (for example, at the client or law firm
should be tailored accordingly. A targeted initial
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information request list prioritising key areas
generally elicits faster responses from the seller
and allows the sell side team to correctly focus
resource. The buy side team will also be able
to focus more on the key areas of risk from the
outset of the process if this approach is taken.
Desktop research should be carried out before
submitting an information request to ensure
appropriate questions are being asked and that
seller time is not wasted responding to enquiries
which are not relevant.
• Ensure the review team is ready - The green light
to commence the due diligence exercise can often arrive abruptly with quick turnaround times
expected. To ensure work can commence immediately, the lead due diligence team should be assembled well in advance and specialist lawyers
identified based on the nature of the target business. A large amount of time can be saved by issuing a clear instruction memorandum to the buy
side legal team detailing the deal structure and
scope of the review. Circulating a template report
(detailing the universal definitions which will
be used) can save valuable time at the collation
stage, particularly in the case of a cross border
exercise which involves external local counsel.
• Keep track of what has been reviewed - Legal
due diligence exercises can involve the review of
hundreds of documents by a range of lawyers in
a number of jurisdictions. However, any responsibility for failing to review a document is likely
to fall at the lead law firm’s door. As a result, in
order to ensure nothing has been missed, each
reviewing lawyer should prepare a tick list of the
Emirates Law Business & Practice July 2016

documents they have reviewed from the data
room index and this list should be checked regularly by the lead team against the up to date position. This is particularly important as it is common for key documents only to be made available
at a late stage in the due diligence process which
is generally the time when the team will be under
the most pressure.
• Understand what the client needs - The due
diligence reports will be key to the client’s decision to proceed with the deal and the price at
which they wish to proceed at. They also allow
the buy side team to present arguments for risk
allocation in the transaction documentation. An
understanding of what is important to the client
and their principal rationales for the transaction
is essential if you are to produce a report which
is user friendly and ultimately adds the value client seeks. A 50 page report that clearly identifies material issues arising from the legal review
can be much more helpful than a 500 page report
that lists every issue uncovered and summarises every document reviewed. The best time to
agree the style and focus of the reporting exercise is when the scoping memorandum is agreed.
• Think about the bigger picture - Every due diligence exercise identifies issues that may not be
material but can be categorised as matters to deal
with post-completion. This work typically crosses
a variety of legal disciplines. Once the dust has
settled, consider sending the client a post-completion action list. This is not only a helpful reminder of the issues for the client but also a great
way to cement your relationship with them.
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Reducing Your Exposure
to Corporate Crime
With UAE Authorities strengthening anti-money laundering and anti-bribery and corruption rules and
increasing enforcement, Jeremy Shayler of LexisNexis Business Insights Solutions looks at the legislative
regime and ways to minimise risk.

I

n the past 18 months there has been increased
scrutiny and enforcement action by the Dubai
Financial Services Authority (DFSA). In part
this is a result of higher expectations around
due diligence as the DFSA looks to align its procedures with global best practice. However, it means
it is increasingly important companies have robust
procedures in place to prevent and detect money
laundering and wider financial crimes, such as bribery and corruption, both within their company and
in any business entity they deal with.

GLOBAL COOPERATION

third reason for making sure you have robust practices in place is the potential impact corporate financial
crime can have on a company’s reputation. One recent example of this is the case of offshore law firm
Mossack Fonseca. Two separate leaks this year revealed the firm had been involved with companies
and individuals who had allegedly laundered money
through offshore ‘shell’ companies and concealed
the ultimate beneficial ownership of these companies. The negative global media headlines which can
follow such scandals can have a serious impact on a
company’s brand, and may mean in the future regulators pay closer attention to that business.
However, there are also more positive reasons companies should try to focus on
compliance, as it can help drive business growth. For example, a Report
by MLex in March 2016, showed the
engineering company Siemens has
built a culture of compliance which
is now recognised as a positive force
within the business.

In recent years, more companies have been
punished by local and national regulators for being in breach of Anti-Bribery
and Corruption (ABC) and AntiMoney Laundering (AML) legislation.
Regulators and enforcement agencies
are also now cooperating and sharing
intelligence more with each other. In
a system known as ‘mutual legal assistance’, countries are becoming more willing to work together to prosecute companies
UAE FINANCIAL CRIME AND
ENFORCEMENT
for financial crime. For example, bilateral agreements between the UK and the UAE led
There are measures to prevent
Jeremy Shayler
to the recovery of more than £300,000
money laundering, bribery and corBusiness Development Director
ruption in the UAE. These include
from the sale of an apartment in Dubai
LexisNexis
Federal Law No. 3/1987 (the UAE
Marina which belonged to a UK-based
Business Insights Solutions
Penal Code), the DFSA’s AML Rules,
criminal called Redwan El-Ghaidouni in
and regulations and rules which have been issued
2014. A significant ongoing case is also being brought
by the UAE Central Bank and the UAE Securities
against Monaco-based company Unaoil, which is accused of bribing government officials in various Middle
and Commodities Authority. The DFSA revised its
Eastern countries, Africa and the former Soviet Union
AML Module in 2013 and companies must now
on behalf of multinational firms who were trying to sestrengthen their due diligence procedures against
cure technology business deals in the energy sector.
money laundering. They must appoint a Money
Since the story broke in March 2016, Iraq’s Integrity
Laundering Reporting Officer and apply a riskCommission has been asked to examine Unaoil’s pracbased approach to anti-money laundering complitices and joint investigations by authorities in the US,
ance. This means they need to apply enhanced customer due diligence for clients which are regarded
Britain and Australia are underway.
as ‘high risk’, including verifying additional inforCOST OF CONVICTION
mation on the ultimate beneficial ownership of a
The second reason is convictions for financial crime
client’s company, and on the reasons for carrying
can cost companies a lot of money. In 2014, for exout a transaction.
ample, in a case involving bribes paid in a number
Companies with suppliers operating in the UAE
of countries, including Egypt and Saudi Arabia, a
may also find themselves liable for offences under a range of international laws including the US
French industrial group, were forced to pay $772
FCPA, the UK Bribery Act 2010 and UK Modern
million, the largest fine to have been imposed in a
Slavery Act 2015. A new Anti-Corruption Unit
case under the US Foreign Corrupt Practices Act
was established within the Abu Dhabi Executive
(FCPA). Being sanctioned can also cost a company
Council in May 2015 in order to tackle bribery and
business and access to new markets. The World
corruption, which aims to ensure efficient and
Bank may also stop contracts for a period of time. A
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ethical management of public entities’ resources
and funds. It also investigates financial irregularities and corruption, identifies gaps in anti-bribery
and corruption legislation, and audits the consolidated financial statements of governments and
departments.
There has been a growing willingness of regulators to take enforcement action. For example,
in February 2016, Sweett Group was ordered to
pay £2.25 million under the UK Bribery Act 2010
for failing to prevent an act of bribery in Dubai.
The UK’s Serious Fraud Office have also investigated how the company obtained and retained
a consultancy contract for a hotel which was under construction in Dubai. Local regulators have
also been active. For example, in May 2016, the
DFSA fined two individuals $56,000 for a breach
of its AML Rules. Raphael Lilla and Kapparath
Muraleedharan, directors of a DFSA Authorised
Firm, had ordered the firm’s Senior Executive
Officer and the Compliance and Money Laundering
Reporting Officer to open three accounts for clients which had been assessed as ‘high risk’. The
officers had correctly advised that opening these
accounts without completing enhanced customer
due diligence would contravene the DFSA’s AML
Rules, but the two men insisted. The result was
this hefty fine, although they did receive a 20%
discount for an early settlement.

diligence needed and the frequency of any ongoing monitoring required to manage the risk. The
most basic level of monitoring a company should
use on all suppliers is simply to search their names
on Google. This is free to use, easy to access and
has global coverage, but the information will not
be complete. Archival data on Google increasingly requires a subscription, and some pages will
have been removed under the EU’s ‘Right to be
Forgotten’ legislation. In addition, when using
this approach the source of information is sometimes unclear.
The next level of monitoring is to use individual
subscription services such as watch-lists of sanctions and politically exposed persons. However,
using such services can cost time, money, and
may only provide one dimension of the risk profile.
There are also aggregated subscription services
such as Lexis Diligence which consolidate key data,
including watch-lists, negative news, company reports and legal case data, which can provide a more
efficient, cost-effective way of carrying out checks.
The final form of due-diligence is to pay a consultant to carry out ad-hoc high risk checks on the
ground. This can be expensive and overall, a tailored, risk-based approach is the best way for a
company to balance the cost of compliance against
the need for rigorous due diligence.

A RISK-BASED APPROACH

1) Identify the data available on a client or third
party.
2) Check Google. Do a batch-screen of the names of
suppliers and third parties against watch-lists of
sanctions, politically exposed people, and negative news.
3) Ensure these lists are refreshed periodically, and
this monitoring is ongoing by taking out relevant
subscription services.
4) Using this information, decide if there is sufficient risk to do a simplified due diligence check.
5) If there is sufficient risk, apply an enhanced due
diligence check through an aggregated subscription service like Lexis Diligence.
6) With the highest risk, outsource due diligence to
a risk consultancy that specialises in surveillance
and investigations in the local market.

Implementing a risk-based approach to due diligence is one of the best ways to detect financial
crime from a third party entity. A risk-based approach is now a requirement under the DFSA’s
AML Module. Under these rules, companies are
expected to carry out a basic level of checks on all
suppliers, with enhanced checks on those which
appear to carry greater risks of money laundering,
and bribery and corruption. Third party entities
should be considered to be every corporate entity
or individual which comes into your business’ ecosystem. This might include customers, suppliers,
sales agents, resellers, distributors, targets for a
merger or acquisition or joint venture, sponsors,
or even prospective employees. A risk-based approach can help determine the extent of the due
Emirates Law Business & Practice July 2016
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Is Your Legal Counsel
‘On Board’?
Internationally there is a growing trend to include experienced lawyers on corporate boards. Ziad
Galadari and Rosanna Chopra of Galadari Advocates & Legal Consultants explain why this could be
more difficult in UAE family businesses but is still necessary.

I

n an era of increasingly stringent regulatory
regimes and greater personal liability of board
members, many large multinational corporates are including their General Counsel on
the company board, or appointing those with legal
experience. A large body of thought has stressed
the importance of having legal counsel play a more
active role in corporate governance and the decision
making process, and although the trend continues
to move in this direction internationally there is a
certain degree of inertia in the Middle East, particularly in the private sector. Most government entities, sovereign wealth funds and national-owned
companies in the region are steadily moving ahead
and appointing board members who have either legal experience or law backgrounds,
but the private sector is lagging behind
for a number of reasons and the challenges are generational and cultural. However, there is an emerging
change in attitude that is seeing an
increase in business leaders involving their legal counsel at a higher level – primarily in the decision making
process, and secondary to playing the
role of fire fighters.

proper capitalisation. Having an overarching legal
perspective may protect the organisation from ambiguously drafted clauses or contracts whilst keeping a constant eye on the long term future. An important difference between external lawyers and a
lawyer-director is the nature of the duty owed by
them to the company and/or the family. Whereas
an external lawyer is liable to the company only if
he or she has been negligent, the lawyer-director
has the same obligations as the other directors,
including fiduciary duties or care and loyalty, and
direct, personal liability. Reputational risk may also
motivate a lawyer-director more significantly than
would be the case with external counsel.

BOARD ROLE

The ultimate goal of a corporate board
is to ensure and protect the business’ long term success, which is
where
appropriately
appointed
lawyer-directors can make a useful
contribution. While the new UAE
Commercial Companies Law does
not state a company is required to
have a legal counsel on board, it certainly does say that board members must
be ‘qualified’ and no doubt an expeZiad Galadari
FAMILY OWNED BUSINESS
rienced lawyer with industry knowlSenior Partner
The challenges in the UAE, and
edge would be a powerful bulwark
Galadari Advocates & Legal
Consultants
more generally across the Middle
for private companies. Appointing a
East in terms of having lawyer-direcGeneral Counsel to Board level who
tors, are being faced mostly by large family-owned
understands corporate governance, has a business
businesses. The founding generation of many of
law or business litigation background and has business acumen can only serve to benefit the business
the region’s largest private companies may have
to a greater extent, for example, than the analysis
never seen the need in the past for legal counsel
offered by a financial director, accountant or finanor an active board, and as a result may prefer to
cial controller. Lawyers are also frequently good
keep control tightly within the hands of immediate
at negotiation, communication, mediation, project
and closely supervised family members. The perception can be that legal counsel in such positions
management, analysis of complex problems, problem solving and lateral thinking. They also tend to
might hold the business back because of their conditioned risk avoidance, but the reality is quite difbe good at process and a suitable lawyer-director
ferent. There is an extensive list of matters with
will understand the importance of leading and assisting in implementing effective process in board
legal ramifications including important corporate
decision making.
agreements, hiring staff, debt and equity, corporate finance, leasing property, buying or selling
WEARING TWO HATS
businesses, governance, compliance, policies and
Questions have and of course should be raised and
pronouncements. These privately held companies
examined about the risk of General Counsels wearare involved in diverse economic activities and
ing a board member hat. The potential for conflicts
account for the bulk of private sector GDP, so the
to arise and the potential need for an independent
partnerships, collaborations, and risks that need
view point are obvious issues. Some boards adto be considered require a more cautious approach
dress the need for legal input by having their legal
than a corporation which is already familiar with
adviser, whether they are an inhouse or external
corporate governance, good management and
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counsel, attend board meetings. This may deal
with some of the concerns, but it is expensive (in
the case of external counsel), and in-house counsel may not have the experience, context or stature
necessary to provide sage advice and ensure that
they are heard and heeded.
Equally the potential for conflict is surely negated by the risks involved by outside lawyers coming
in from time to time and not appreciating the risk
tolerance of a particular board.

huge financial as well as social responsibility. They
can create entire communities, alter landscapes
and provide increased security, safety and sustainability for the region.
Any business, winning the mandate to deliver
these plans needs to understand industry specifics
or the skeptics will not be silenced and the client
will remain or become vulnerable. It is no longer
acceptable to have a legal consultant or department on standby to quickly review contracts after
major decisions have been made or for legal departGOOD PRACTICE
ments to give a cursory glance and hastily sign off
Numerous examples already exist in the Middle
on copy-paste templates from a sub-contractor or
East market of a General Counsel on a board or lethird party which may be filled with generic and
gal counsel having a much greater involvement and
vaguely worded clauses. This past approach has
say in major decisions.
threatened entire businesses, exposing them
As with many ‘best practice’ initiatives,
to losses, reputation damage, losses in
examples are often set by leading orinvestor confidence and even compaganisations, and then filter down
ny collapse. While family businesses
through into the private sector and
and Sheikhdoms may work in a very
family owned businesses. One exdifferent way than government entiample, of this has been the success
ties or national-owned companies, it
of Pepsico’s VP who is the General
is worth noting that government authorities are involving legal counsel
Counsel for Middle East and Africa
at major decision-making levels and
and has played an important role in
setting examples for business leaders
their expansion strategy. Another is
to follow.
Anneliese Reinhold, who is as much an
Some of the biggest UAE family
impressive General Counsel as she is
Rosanna Chopra
owned conglomerates have begun
a SVP to Du, and is an influential voice
Partner
to have board members with law
both with its Board and in the Middle
Galadari Advocates & Legal
backgrounds and/or prior legal exEast’s in-house community. While at
Consultants
perience. Given regional trends
the Etisalat Group, Deputy General
and increases in disputes and litigation, it is highly
Counsel and Head of Corporate, Brooke Lindsay,
likely this will continue to spread but as with any
sits on Etisalat Nigeria’s Board and there has been
relationship, particularly here where tight, family
optimisation of efficiency and development of closer business ties. Saudi Aramco’s David Kultgen,
control over businesses has been seen as the key
also works closely with the CEO and the board,
to success, it will take time for boardroom buy-in.
sits on their strategy council and several corpoHowever, carefully-chosen lawyer-directors, can
rate level committees involved in major decision
be highly effective directors in the increasingly
making processes. As a result, these companies
complex and regulated environment companies
have been able to reap the full benefits of their
now operate in.
Counsels’ knowledge and expertise. The projects
Acting in a directorial role, rather than merely as
space is another example of the need for senior leexternal advisers, enables suitable lawyer-direcgal knowledge on company boards. In the Middle
tors to make significant contributions. The professional profiling prejudice which leads to dismissing
East, where economies are young and still rapidly
all lawyers as inappropriate for board service is a
developing, the mega projects handled by private
simplistic generalisation which is harmful to boards
developers, family conglomerates, contractors,
and companies
and construction and engineering firms come with
Emirates Law Business & Practice July 2016
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Laying Down Roots: Asset
Management in the UAE
With trillions of dollars held by investors in the UAE, asset managers are keen to get closer to this
market. Muneer Khan and Samir Safar-Aly of Simmons & Simmons explain key set up options for those
looking to establish and promote themselves in the Emirates.

I

t is estimated that more than a trillion dollars
are five different categories of license depending
of wealth is held by institutional and private
on the type of activity that the entity intends to
investors in the UAE. Many regional compaundertake. Each of these categories of license has
nies and retail banks outsource the manageits own rules and capital requirements. In addition
ment and administration of these funds to specialto these license categories, the DFSA has created
ist providers outside the region, and a number of
a representative office regime which prohibits any
asset management firms and private banks have
entity from operating a representative office without the requisite license. Applications for DFSA aubeen looking for ways to manage this growing pool
thorisations require the submission of a business
of assets closer to their client base.
plan and the completion of a number of application
Asset managers who wish to set-up in the UAE
forms. Applications must be made for the specific
have a number of options to choose from. They can
financial services which are to be conducted and for
set up ‘Onshore’ in the UAE, where they will be
the individuals who will occupy the entity’s
governed by Federal and local Emirate laws
mandatory positions. Under the DFSA’s
and regulations. Alternatively, there are
rules, ‘Operating a Representative
a number of financial freezones within the UAE which apply their own
Office’ means, ‘the marketing of one
laws and regulations on civil and
or more financial services or financial
commercial matters, are specialproducts which are offered in a jurisised by industry and activity type
diction other than the DIFC’ by the
and can offer a more familiar regurepresentative office’s parent in the
latory environment for overseas inhome jurisdiction or by another entity
vestors. Two such examples, are the
within the same group of companies.
Dubai International Financial Centre
Due to the limited scope of activities
(DIFC) and the Abu Dhabi Global Market
that a representative office is authorised
(ADGM) which are designated fito undertake, representative offices
Muneer Khan
nancial freezones in Dubai and Abu
benefit from a light touch regulatoPartner
ry regime which mainly focuses on
Dhabi.
Simmons & Simmons
money laundering controls and risks
DUBAI INTERNATIONAL
related to conducting prohibited fiFINANCIAL CENTRE (DIFC)
nancial services activities outside those permitted
Established in 2004, the DIFC is designated as a
by the representative office license. A representative office cannot maintain any client relationship
financial freezone and was designed to create a
or client accounts in the DIFC. Therefore, it cannot
unique financial services cluster. It has its own
conduct any client or account relationship manlaws, regulations and common law based court,
agement activities. Representative offices are not
and financial services businesses within it are supervised and regulated by an independent reguauthorised to manage assets, advise on financial
lator, the Dubai Financial Services Authority (the
products or to receive and transmit orders in relation to a financial product. Should an asset managDFSA). DIFC laws are written in English and benefit from extensive consultations with, and submiser wish to undertake these activities, in or from the
sions from, leading financial institutions and their
DIFC, a Category 3C or Category 4 license should
professional advisers. There are six primary sectors
be obtained.
of focus within the DIFC, including asset management and fund registration, and license applicaDIFC CATEGORY 3C AND 4 LICENSES
tions are considered from financial institutions in
Asset Managers generally require a Category 3C or
these sectors. In general, a person wishing to carry
Category 4 license, depending on the type of activities being undertaken. A Category 3C license
on an activity in or from the DIFC which is deemed
is most suitable for discretionary asset managers.
to constitute a ‘Financial Service’ under the DFSA
This is because ‘Managing Assets’ which is deRegulations must first obtain an appropriate license from the DFSA. There are 23 recognised fifined as the act of managing on a discretionary
nancial services activities, including ‘Managing
basis assets belonging to another falls under the
Assets’, ‘Managing a Collective Investment Fund‘,
DFSA Category 3C license. In contrast, a Category
‘Arranging Credit or Deals in Investments’ and
4 license does not permit the performance of discretionary asset management services. Financial
‘Advising on Financial Products or Credit’. There
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services, which fall under a Category 4 license include ‘Arranging Credit or Deals in Investments’
and ‘Advising on Financial Products or Credit’. This
means a Category 4 license is most suitable for asset managers who offer a non-discretionary asset
management service which involves making recommendations and dealing on an execution only basis.

ABU DHABI GLOBAL MARKET (ADGM)

activities they wish to undertake. A Category 3C license is most suitable for discretionary asset managers. ‘Managing Assets’, which is defined as the
act of managing on a discretionary basis assets belonging to another falls under the DFSA Category
3C license. In contrast, a Category 4 license does
not permit the performance of discretionary asset
management services. Financial services which fall
under these licenses include ‘Arranging Credit’,
‘Arranging Deals in Investments’ and ‘Advising on
Investments or Credit’. Therefore, a Category 4 license is suitable for those asset managers offering
a non-discretionary service which involves making
recommendations and dealing on an execution
only basis.

The ADGM is a financial freezone established in
Abu Dhabi, which like the DIFC is exempt from the
application of some UAE Federal Laws and laws
applicable in Abu Dhabi on civil and commercial
matters, with its own common law based courts.
Again, like the DIFC the regulatory framework is
derived primarily from the UK’s financial regulatory framework, with influences from other jurisdic‘ONSHORE’ UAE
tions including the EU, the US, Singapore, Australia
The UAE ‘Onshore’ regime for asset management is separate from that in the DIFC and the
and Hong Kong, and has been tailored to local
ADGM and is regulated by the Federal
requirements. The ADGM has its own laws
UAE financial regulator, the Securities
and regulations and is supervised and
and Commodities Authority (the SCA).
regulated by an independent regulator, the Financial Services Regulatory
Firms are prohibited from conducting
Authority (the FSRA). The ADGM
investment management activities in
has been designed to focus on a
the UAE (including promotion of foreign investment management sernumber of key sectors, including
vices in the UAE) if they do not have
asset management and wealth management. The regulatory framework
a SCA license.
in the ADGM shares many similarities
This applies to all firms regardless of
with that at the DIFC. In general, a perwhether they are licensed in a UAE freeson wishing to carry on an activity in or
zone, like the DIFC. In this case ‘Investment
from the ADGM, where such activity
Management’ is defined in the regSamir Safar-Aly
ulations as the management of seis deemed to constitute a ‘Regulated
Associate
curities portfolios for third party
Activity’ under the FSRA Regulations,
Simmons & Simmons
accounts or the management of mumust first obtain an appropriate license from the FSRA to carry on that
tual funds in accordance with the
activity. ‘Regulated Activity’ includes ‘Managing
investment objectives and policies defined in the
Assets’, ‘Arranging Credit’ and ‘Advising on
investment management agreement between the
Investments or Credit’. As in the DIFC, there are
investment manager and its client. The process of
five different categories of license depending
obtaining a license requires a number of criteria to
on the type of activity that the relevant entity
be satisfied by an applicant, including that the applicant has at least AED 5,000,000 paid up capital.
wishes to undertake. Each of these categories
However, there are exemptions available for the
of license has its own rules and capital requirements. The ADGM also has a representative office
promotion of mutual funds, including promotions
regime which prohibits firms marketing, from an
made to sovereign wealth funds.
establishment in the ADGM, one or more finanNavigating the financial regulatory framework
cial services or investments which are offered in
within the UAE can be quite complex. However,
a jurisdiction other than the ADGM. The licenswith the right understanding of what each regime
ing categories in the ADGM are, once again, similar
offers, asset managers looking to capitalise on the
to those applicable in the DIFC. Therefore, Asset
opportunities in the UAE can do so in a way that is
Managers need a Category 3C or Category 4 licompliant with the relevant regulations (either in
cense, depending on the type of asset management
the UAE or on a cross border basis).
Emirates Law Business & Practice July 2016
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Memorandum of
Association: Do’s and Don’ts
The UAE Commercial Companies Law (Federal Law No. 2/2015) contains detailed
provisions on the memorandum of association, Fatima Yaroof Almansoori explains the
implications of getting it wrong.

T

he most important point you have to
know if you are planning to establish
your company in the UAE is according to
Article 14/1 of Federal Law No. 2/2015
the company’s Memorandum of Association and
each amendment to it must be in Arabic and have
been attested by a Notary Public. If this does not
happen the Memorandum or its amendment is
invalid. Some companies will want to also issue
their Memorandum in another language as well
as Arabic. However, where that happens it is the
Arabic text which is applicable in the UAE.

NO VALID MEMORANDUM
If the partners involved in a company
have not properly drafted or attested
a memorandum of association or an
amendment to one, they are able to
‘hold against’ each other as a result
of the invalidity which has resulted. However, they are not allowed
to ‘hold against’ a third party in the
same way. When the invalidity of a
company is decided following a request
by one of the partners, the invalidity only
takes effect from the date on which the ruling
becomes final.

registered have not been properly registered,
only this non-registered information has no effect
against third parties.
Companies must notify the competent authority
and the Registrar in writing within 15 working days
of any amendment or change in the registered particulars of the company, including the name, address,
share capital, number of shareholders or legal status. The company’s managers or directors, are jointly
liable to indemnify the damage suffered by the company, the shareholders, or third parties due to the
non-registration of the Memorandum of Association
or any amendments made to it in the Commercial
Register with the competent authority.

THIRD PARTY

According to Article 16 a third
party may prove the presence of
a Company’s Memorandum of
Association or any amendment
thereto by all means of proof. Such
a third party may hold to existence
or invalidity of the company against
its shareholders. If the invalidity of the
company is ruled based on a third party
request, the company is deemed ‘void ab
initio’ as against such a third party.
Fatima Yaroof Almansoori
The individuals who have contracted
Lawyer
REGISTRATION OF THE
with the third party in the company’s
MEMORANDUM
name are then personally and jointly liable for the
A company’s Memorandum of Association and
obligations arising from this contract. In all cases
any amendment thereto must be registered in
where the invalidity of the company is ruled, the conditions in the Memorandum apply to the liquidation
the Commercial Register with the competent authority to be effective. According to Article 15,
of the company and the settlement of the shareholders’ rights against each other. However, the compaif the Memoradum is not registered as set out in
ny’s debtors may not request the invalidity or hold
Clause 1 of this Article it is considered to be ineffective against third parties. In cases where only
thereto in order to be discharged from their debts to
one or two of the details which should have been
the company.
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B-2-B Dispute Resolution
Until recently the Dubai Department of Economic Development had no simple, noncontentious way of dealing with business to business disputes. Dr. Ahmad Bin Hezeem,
Jimmy Haoula and Akram Rashid of BSA Ahmad Bin Hezeem & Associates look at the
BPD, a new body which has changed this.

F

or some while, the Dubai Department of
Economic Development (DED) has had
a Commercial Control and Consumer
Protection Department (CCCPD), dealing
with consumer disputes. However, it has recently
set up a new sub-department, called the Business
Protection Department (BPD) which will function
as a local commercial dispute-resolution and settlement body.
In the past, there were numerous disputes
among businesses and professionals in Dubai but
although the CCCPD had means of dealing with
consumer disputes it had no way of dealing with
business-to-business (B-2-B) ones. As a result,
even those disputes which should have been
easily resolvable became contentious and
adversarial in nature, so a more convenient, affordable and amicable alternative means was needed. This led to
the establishment of the BPD in 2015,
following internally conducted studies. This Department has already
handled hundreds of cases, with
a high success rate and its internal
working regulations are an extension of
the CCCPD operating manual.

THE MANDATE

FOREIGN TRADERS AND
CONSUMERS

Dr. Ahmad Bin Hezeem
Senior Partner
BSA Ahmad Bin Hezeem &
Associates

According to the CCCPD, the BPD is
authorised to provide a ‘local commercial dispute settlement service’ in Dubai ‘by
intermediation or by other amicable settlement
methods’. It bases its activities on informal intermediation, primarily based on standing law, to arrive at (preferably) amicable settlements, between
two entities or companies licensed by the DED. It
has also been taking on an educational role making sure traders in Dubai understand the laws and
procedures required to create a mutual safe trading environment. It runs workshops, conventions,
presentations, and distributes literature to all businesses and entities licensed under DED authority,
in order to spread awareness, and undertakes ‘economic studies’ on Dubai’s business sector.
Advice is also given to newly DED-licensed businesses and the business sector on unwritten conventions and business habits which are unique to
Dubai. Traders are also told about the existence,
powers and availability of the BPD as a forum for
judiciously settling disputes.

JURISDICTION
The BPD is an ‘informal dispute resolution body’
and its ‘jurisdiction’ is its limited authority to
Emirates Law Business & Practice July 2016

assist in easing backlogs in the Dubai Courts. As a
CCCPD sub-department handling B-2-B disputes,
it works under the CCCPD authority on a sub-set
of consumer-protection disputes.
Its jurisdiction extends to businesses registered
with and licensed under the DED under a minimal
share capital threshold of 200,000 AED. However,
both parties do not need be present in Dubai for the
BPD to be asked to conduct a mediation conference.
Even if one party is headquartered outside Dubai,
as long as it trades in Dubai, and has a DED license
to do so, it can either be summoned as a respondent or complainant.

The BPD cannot assume a mediation
role for foreign traders or entities
which are not licensed by the DED,
primarily because they will not have
any meaningful power or authority
to ‘persuade’ the other party to settle b
 efore heading to the courts, or
be able to apply sanctions.
Disputes involving individuals or
consumers who are not licensed
under the DED are also beyond its
jurisdiction.

COMMERCIAL ONLY

The BPD can also only hold mediation conferences,
if the dispute is strictly commercial in nature, and it
cannot accept any role in disputes involving insurance, real estate, banking, finance, or labour matters which have a dedicated board or department,
and more appropriate statutorily empowered tribunals. It is not a tribunal or a substitute for actual
adjudication of disputes in the Courts. It is simply a
more convenient, cost-effective alternative way to
resolve disputes.

PROCEDURES
Companies or individuals representing companies
who wish to consult and engage the BPD’s services register their grievance either via an e-mail to
businessprotection@dubaided.gov.ae or by calling
+971600545555, or they can file them manually by
visiting the Commercial Suits Section in the DED’s
main building or one of the CCCPD branch offices
which form an integral part of every operable DED
Authority branch. They then provide an official letter and documents which evidence the veracity of
the claim and a non-refundable fee of 2,020 AED is
paid on filing.
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PRELIMINARY CHECKS

determination and if parties choose not to abide by
Before even accepting a file, BPD arbitrators check
the decision, they are free to resort to the Dubai
a number of things including whether the comCourts. In addition, at any point during an ongoing
plainant is a representative of the company, if the
BPD case, either or both parties can opt to proceed
company is a trading establishment licensed by
unilaterally to any other appropriate judicial tribunals, and the mediation and the BPD Board’s jurisand registered with the DED and, if the dispute
diction, instantly ceases. Neither the process nor
is commercial in nature. They also look at whether the dispute should be looked at by another juthe decision unilaterally voids parties’ rights from
dicial, legal or administrative authority and in
exercising their statutory right to dispute adjudication in the Dubai Courts.
rarer cases, on a prima facie determination
Parties’ provisional or interim adherof the complaint’s initial validity, deence to the BPD Board’s authority is
cide if the dispute merits further BPD
not deemed to be a unilateral waiver
involvement.
of that right. However, should a parIf the BPD Board accepts the comty opt to exit the mediation this may,
plainant has satisfied these criteria,
however remotely, be construed
they contact the party the complaint
against the party by their opponents
has been filed against. The entire
in the course of a trial, and in rarer insetting is amicable, and proceedings
stances, there could be a ‘judicial preare meant to promote an atmosphere of
sumption’ against them for having done
‘informality’. However, the complaint will
so but this would not be guaranteed.
have an ‘official’ character. The BPD
can settle disputes by phone, or conJimmy Haoula
Managing Partner
DETERRENTS AND
ference calls, if both parties agree.
BSA Ahmad Bin Hezeem &
PUNITIVE POWERS
There is a promise that all cases
Associates
As a sub-department of the DED, the
will be determined expeditiously
main licensing authority in Dubai for commercial
and flexibly within ‘10 business
entities which wish to pursue commercial activities
days’. However, this time limit
in Dubai, the BPD has been known to block or temshould not be taken as an official
porarily suspend the license of DED-registered or liguarantee, as the BPD Board has
censed traders, businesses, or entities. Their penalthe discretion to take more time
ties include 500 AED fines for not appearing when
if cases require.
summoned after having accepted BPD mediation in
FINAL DECISIONS
principle, and for not abiding by Board’s decisions
The dispute resolution method
and findings after having accepted, the mediation
itself is more discretionary than
process in principle.
binding. The BPD, has limited,
EXITING THE JURISDICTION
very specific competencies, e.g
If either party decides to ‘exit the jurisdiction’ or
it has no ‘binding’ authority to
simply leave the country while the dispute remains
enforce any of its rulings. The Board base their
unsolved, the BPD reserves the right to apply
determinations on expertise and familiarity with
sanctions includng blocking or suspending trade
the subject matter of each dispute. A more adhoc
licenses.
case by case approach is used rather than strict
This can be done if the absconding party
procedural guidelines and a formal schedule. They do not necessarily provide exhas left without attending to or addressing the dispute or complaint launched
haustive reasons and legal arguments
against them, or has left midway
in their ‘judgments’ in the way a
through the mediation or without or
court judge would justify their determinations, although they will do
before abiding by the decision after
this where possible with reference
the mediation process had ended
to explicit legislative or contractual
and the decision has been issued.
provisions in more clear-cut cases.
However, the statutory basis of the
They will not necessarily provide
BPD’s deterrent or punitive powers are
internal BPD precedence for their denot clear.
cisions, although they have already setThey are meant to be an informal but
tled hundreds of cases. They do not
‘official’ dispute resolution body
Akram Rashid
automatically keep comprehensive
tasked with settling disputes amicaAssociate
BSA Ahmad Bin Hezeem &
bly rather than contentiously. Punitive
documentation or maintain records
Associates
sanctions, instruments, tools and
and minutes of all their mediation
measures against non-cooperative or
conferences and meetings.
non-compliant parties are judicial powers which
APPEALS
no DED department legally enjoys or can conceivably wield, as the DED as a whole is an adminisParties cannot appeal a BPD Board final decision.
trative, not a judicial body. Therefore, the BPD is a
The highest authority for determining such cases
dispute resolution and mediatory body, not a staturests with the BPD Board itself because the entorily-empowered ‘inferior’ administrative tribunal
tire process is meant to be amicable. However,
and compliance with its decisions is not statutorily
the BPD cannot bind parties to its final decision or

“This dispute resolution
method is more
discretionary than
binding. The Board has
no binding authority to
enforce any of its rulings.”
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enshrined in any standing law, statute, regulation,
ordinance or legislation. Its authority stems from
its amicable nature and its ability to encourage and
convince parties, through unanimity, not coercion,
to accept its decisions instead of going to court. Its
authority also rests on the provision of the ‘option’
for either or both of the parties to accept BPD mediation in the first place, as this mediation is not
compulsory or required (although the Courts may
remand some claims in the pretrial or preliminary
stages to the BPD Mediation Board if they feel the
case can be more adequately settled and resolved
there).
As a result if a party chooses not to accept BPD
mediation, and await formal process service in line
with trial hearings at the Courts, can they be conceivably ‘penalized’ for freely choosing not to engage with the BPD just because the other party had
done so, as by the BPD’s own admission, the Dubai
Courts enjoy final binding authority in any settlement or case resolution once they are engaged in
line with correct procedure?

RELATIONSHIPS WITH DUBAI
AUTHORITIES
The Dubai Court may take ‘judicial notice’ of parties’ prior attempts at BPD mediation. The BPD can
be asked to provide documents of interest to the
Court, or those which are material and pertinent
to the successful adjudication of the case, as per
the Court’s determination. However, this has not
happened often. The BPD maintains contacts with
the Dubai Courts, and liaises with them via a specialised judicial-authorities contact. The Courts use
BPD expertise or knowledge, especially when the
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BPD is asked to provide documents for use in a trial, case, action or commercial suit, where the parties have been involved in a BPD mediation. Parties
can file for a Court Order or warrant or summons
request to secure the BPD’s production of documents. The instances and ‘proof thresholds’ the
summoning party must offset are still to be determined by any rigorous case-law, as this method has
not been used yet.
Parties can also petition the Court to issue a judicial warrant, or the Courts can summon the BPD
or issue orders for the production of evidence on its
own accord. In these cases, the BPD Board presumably plays the role of ‘intervenors’, which is vaguely comparable to ‘amicus curae’ or ‘friends of the
Court’, as they are invited to file briefs and provide
testimony at the Courts, not necessarily at the litigating parties’ behest.
Both these mediums function as channels
through which the BPD can effect standing, but
there is no information on how and if the BPD can
be called upon as intervenors, witnesses, or for motions to produce documents, as it is a relatively new
department.
The Courts also have to adequately determine
how appropriate any BPD testimony in the form of
motions to produce documents is, especially if it
can be used in support of one party’s position or
claim, or be used as a judicial presumption against
the party who lost the BPD mediation.
The BPD also maintains contact with the Dubai
Police and can be called on to produce documents
to facilitate and assist in police investigations, e.g.
where commercial quarrels between businesses involve bounced or dishonoured cheques.
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“What I learnt about then, was
how to manage different types
of claim. It’s all about analytical
thinking. You have to close each
claim down one by one, and then
fit them all together, so they come
down to one.”
Abdulla Ziad Galadari of Galadari Advocates and Legal Consultants talks
to Sogol Kaveity about what it’s like to work in one
of the oldest law firms in the UAE.
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Z

iad Galadari was never going to force his
oldest son, Abdulla Ziad Galadari to follow in his footsteps and become a lawyer
but even from a young age, his 29 year old
son, who is already a partner at one of the largest
and oldest law firms in the Middle East, Galadari
Advocates and Legal Consultants, had seen
enough to convince him, the law was for him. “I
remember being about six or seven sitting in my
father’s car listening to him talking so passionately
about things with his clients or colleagues. Even
though, I couldn’t really understand what he was
discussing you couldn’t help
picking up on that passion, and
it was infectious.”
“However, he didn’t force
me to study law. I’m the eldest
of six boys, five who are close
in age and one who is still at
school. Two of my other brothers are currently studying law
but the other two have taken
a different direction and gone
into marketing and finance.”
“The important thing for our
father was always that we had
a profession - a specific skill set.
Our father was different from
many of his generation in the
UAE. Unlike many of his peers who are just business men, he is both a lawyer and a businessman.”
“I also felt law was a good profession because it
goes with everything.”

“My father would talk
so passionately about
things with his clients or
colleagues. Even though I
couldn’t really understand
what he was discussing
you couldn’t help picking
up on that passion.”

A BUSINESS LEGACY
The Galadari family is not as large as some UAE
families but has been active in the business community as far back as 1750.
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Abdulla’s great-grandfather Ibrahim Galadari,
was an entrepreneur and trader, who changed
the way business was done in the region. The
conglomerate Galadari Brothers which has interests in everything from hotels to ice cream
was also owned by Abdulla’s uncles, and is
still owned by family members.
Abdulla’s father Ziad decided to continue
Ibrahim’s legacy and like his grandfather
has traded in areas including gold and real
estate but he was also the first in the family
to become a lawyer and set up a law firm
in 1983, in which his brother Ahmed also
works.
As a young boy, from about the age of nine,
Abdulla’s grandfather would collect him from
school and take him to his father’s law firm,
particularly on Thursday mornings when it
was quieter, so he could watch what was going on.
“Some of my generation of Emiratis don’t
work. So there were boys at school who didn’t
have to study. That was never going to be an
option for me or my brothers. It did mean however, I had to find the drive to knuckle down,
particularly as some of my peers didn’t have
to.”
“Even at that young age I was made to feel
part of this firm. I even had a drawer of my
own in my father’s desk where I could keep
my things, that desk is still in the office.”
“And as I got older I worked every summer
in my father’s business, not in the law firm but
in his other companies.”
“It makes a difference being part of a business like this. You are not just going into work,
you are part of a legacy and that gives you a
very different motivation.”
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However, despite the involvement of family
members within the firm, Abdulla would not describe Galadari Advocates and Legal Consultants
as a family business.
“We’re not a family business,” he says. “Not
every member of the Galadari family works here but
our firm does have a family ethos. The people who
work here aren’t just numbers to us. We know each
other personally, how many kids we have, what
their names are and when it’s someone’s birthday.”

THE FIRM’S WORK
When asked about the work of the firm, Abdulla
explains a significant amount of the firm’s work involves representing the UAE government, government entities, and the public sector which includes
the business interests of royal
family members. But the firm
is also heavily involved in the
business interests of the private
sector, and everything from shipping, marine construction and
real estate right through to media, retail and the multiple contractual agreements they need
negotiated in order that they can
both protect and expand their
businesses.
Abdulla is particularly proud of
this work and says, “At Galadari
we have a different ethos. Our
aim is to support the growth of the UAE. To continue to build and support it. We want to make sure
the nation is safe and legally solid so it can continue to create jobs in the future for the next generation of Emiratis.”
“Our firm is one of the oldest firms in the UAE. In
part that is because we have moved with the times.
We have realised it’s not a one-man show. It’s all
about the team and moving with the times.”
“We travel, see law firms in the US and UK and
learn from what they are doing.”
Galadari is known for its dispute resolution work
but recently also won the award for Corporate Law
team of the Year at the Corporate Counsel Middle
East Awards.
“We are not just a dispute firm. We are also
ranked on corporate matters. We have the size,
knowledge and capability of any international
player on non-contentious corporate matters. Our
corporate team won that award for the work they
had done on a project which took two years and
required team work and patience.”
The firm is also involved in international white
collar criminal matters with particular specialism in
anti-corruption, fraud and extradition.

“We are not a family
business. Not every
member of the Galadari
family works here
but our
firm does have
a family ethos.”

ROLES IN THE FIRM
Abdulla, his father and uncle all take on different
roles within the firm. Ziad, the Senior Partner and
CEO stopped doing active case work in 2005 and
instead concentrates on strategy, business development, recruitment, training and the mentoring of
new recruits. He is also the ultimate decision maker having been in the business for over 30 years,
although the firm has management meetings, and
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everything is discussed and decisions are made in
an organic way.
His uncle Ahmed, in contrast, the Managing
Partner runs the award winning dispute resolution arm of the firm.
“My uncle is an academic lawyer and is interested in the purer aspects of the law rather than business development. What he doesn’t know about
UAE law isn’t worth knowing. He reviews all the
dispute cases the firm is working on. He is able to
find the sort of technicalities which can help you
win or lose a case. These are basically the types of
thing you can only really identify if you have been
doing law in the region for over 20 years, as he
has.”
As for Abdulla, despite being young his colleagues say he has a natural management skill
and that although he is the heir apparent, his father has made him work for his position.
“My main areas of expertise are dispute resolution and construction, I have a good construction knowledge. However, I also like to work at
the front end of the transactional element of Mega
Projects.”
He is fluent in Arabic, English and French, and
also speaks Urdu and Farsi, and believes he is the
only Emirati lawyer at Galadari who could argue a
case in either Arabic, English or French.
His ideas, including setting up an office in the
DIFC so they could be closer to their international clients are taken onboard and are helping to
drive the firm forward. However, his main role is
implementation.

EDUCATION
Abdulla grew up in a typical Dubai family. While
his father worked a lot and would only really be
at home at weekends and lunchtimes, his mother
was always around.
“Our mother was very creative. She encouraged
us to read a lot, both fiction and non-fiction. She
would help us with our French homework and
would set us puzzles. In fact she helped give us a
broader perspective.”

At a Glance
Abdulla Ziad Galadari
Abdulla Ziad Galadari (Dubai 1987) began
studying law at SOAS (London University)
in 2005.
He graduated in 2009 from both SOAS and
the University of Westminster, in London
with a Joint Honours Degree.
He joined Galadari Advocates and Legal
Consultants in 2009. He qualified in 2010
as a UAE lawyer. He qualified as an AntiMoney Laundering Officer in 2016. He
works primarily with the construction and
arbitration team. Abdulla is married and
has three children, including twins.
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Abdulla went to school in the UAE and initially
studied for American qualifications. However, despite being offered a place at Harvard to study finance, in the end he opted to study law in London.
“Originally, I planned to study in the US but unfortunately you cannot study law at undergraduate
level there, and as a result it takes eight years to
qualify. In the UK it is possible to study law in four
years.”
“I asked my father for advice and he asked me
if I wanted to spend my next eight years in academic life or if I wanted to get into professional
life. I knew I wanted to get on and do things, so
really there was no option. After a year of studying
A Levels in London, I did a double major in Law
and Psychology which I studied at the University of
London, SOAS and University of Westminster from
2005-2009.”

AMAZING APPRENTICESHIP
Abdulla was so keen to become immersed in frontline legal work that every holiday he was back in
Dubai, hard at work in the family firm, getting exposure to the kinds of deals most interns could only
dream of. Each summer he would work in a different department and by the end of his four years
of study he had worked in the firm’s dispute resolution, construction, capital markets and business
development teams.
“After my first year of studying law I was back
in Dubai working alongside an ex Goldman Sachs
lawyer, as part of the team who were advising on
a US$1 billion Ijara launched by the Dubai Civil
Aviation Authority, to finance the expansion of the
Dubai International Airport. At the time it was the
world’s largest Islamic Finance Sukuk.”
“When I went back to college, I had an office email
and was able to keep in the loop with what was
going on back in Dubai. One of my other Summer
projects was the first ever inaugural 1.7 Billion AED
bond issue which was listed on the Dubai Financial
Market.”
“In my next Summer back from university, the
focus was different. My father’s business was expanding into hotels and leisure, and was undergoing a major expansion. He wanted me to learn
how business actually worked. He felt this was the
only way I would be able to give proper advice to
a commercial client. I sat with the CEO, CFO and
others who were negotiating deals for Galadari
Investments in Qatar and Kuwait. I listened and
learnt. There was a lot of transactional work going
on at that time.”
When asked what his advice would be to young
Emiratis studying law he says, “They need to make
sure they pay close attention to what they are
learning. It’s not just a case of passing exams. You
need to learn the difference between theory and
practice.”
“They should be using their holidays to get internships and work experience. That has been the
key to my success - doing two things at the same
time. It is the way to fast track your career. It is possible in my seven years practicing I have learnt as
much as those who are 15 or 16 years PQE.”
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“I have to give credit to my dad for this. He made
sure I got the right balance of experience and exposure. I learnt from him when to talk and when to
stay quiet. I’m the man I am today because of him.”

RETURN TO DUBAI
On finishing his Degree in London, Abdulla decided
to return home to Dubai. In part it was for family
reasons. He felt he had been away from home for
a long time but there were also business reasons.
“In 2009, the market was still uncertain as to
when it would recover from the Global Financial
Crisis. It meant the market here was very busy as
even with a depression, there are opportunities.
Clients would come to us for help in safeguarding
their assets and where possible renegotiating contracts to best position themselves when the economy showed signs of recovery.”
“My first task was to get my UAE jurisdictional
qualifications. It meant shadowing a local lawyer,
going to court and I had to study Sharia Law at the
Judicial Institute in Sharjah. In total it took about 18
months to qualify.”
“I did a lot of dispute work during that time, and
it was that which gave me an interest in construction and infrastructure disputes.”
“I was also fortunate to be able to act for one
of the GCC’s most prominent Investment Groups
against a listed Greek conglomerate. I ended up
representing our client in international arbitration proceedings in London which involved a 600
Million AED claim for mismanagement and loss of
profit. I also acted for the same client in an ICC arbitration which involved an investment dispute for
over US$1billion.”
“Once again I was doing two things at once, I
was in London representing that client, while studying for my UAE bar qualifications at the same time.
The case lasted 24 months from start to finish and
there was a 21 day hearing. It was a shareholder
dispute, which can be very personal and a bit like a
divorce. People might be surprised to discover that
the Greek conglomerate we were acting against is
now one of our clients. We settled in the end and
our client bought the Greek firm’s shares.”

GROUNDBREAKING WORK
Back in Dubai, Abdulla had started working on a
number of arbitrations, primarily doing construction disputes.
“Looking back, the range of work I was exposed
to was amazing. I worked on two particularly interesting DIAC arbitrations. There was a 2 Billion AED
dispute in which we defended a Dubai government
entity in proceedings involving a Dubailand project.
It was one of the biggest arbitrations in the UAE
and there was a 32 Billion AED DIAC arbitration,
again for a Dubai Government Entity involving a
Business Bay land transaction.”
“What I learnt about then, was how to manage
different types of claim within a claim. It’s all about
analytical thinking. You have to close each claim
down one by one, and then fit them all together so they come down to one. There is no win or
lose in this type of dispute. It is all about damage
limitation.” However, it is the deal he is currently
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working on with the Umm Al Quwain Government
which gives him the most pride and is his most interesting engagement to date.
“Even though it is at an early stage in the project,
it is clear it will be a landmark deal. The reason I
am so interested in it is that it is about creating
jobs in the Northern Emirates. We are drafting real
estate laws and setting up mechanisms which will
allow people to invest there. We are also making
sure that the regulatory regime is investor friendly. Many people from that part of the Emirates currently have to work far from their families in either
Abu Dhabi and Dubai. So it’s not just a legal matter.
By helping to create infrastructure there, we will
create jobs too and help increase land values.”

WORKING IN THE UAE
Abdulla has an outward looking approach to his
work and talks passionately about what he has
learnt from his colleagues from other jurisdictions.
“I’ve learnt something from each of my colleagues
who come from other jurisdictions - the Americans,
the English, the Scottish, the Greeks, the Japanese
and those from other Arab countries. They all have
their different methods, different strategies and
different approaches, and you can learn a little from
how things are done in each of these jurisdictions.”
“What often surprises them however when they
first come to work here is the diversity of the UAE
legal market. How people of different backgrounds
can live, work and collaborate in one place.”
However, Abdulla also feels the way business is
done in the UAE is changing. “The UAE is a young
country, and in the past we have had a number of
local clients who have recenty come into the game.
There was a tendency to think they didn’t need
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lawyers unless they were faced with a dispute or
a blockage. This meant in many businesses the focus was on firefighting. They didn’t see the legal
department as a must but I think that is changing. Handshakes are no longer enough,” he adds.
“Whatever you want to communicate needs to be
in writing. More local clients are also seeing that
prevention is better than cure, and that you need to
have solid legal and financial protection.”

INTERNATIONAL CRIMINAL LAW
“One of our aims is to expand our white collar
crime and fraud department. I have recently qualified as an Anti-money laundering officer. We are
also currently representing a number of clients who
have invested in bogus investment funds and do
extradition work. It’s an area where our cross-border litigation team thrives as you need to follow
where the money has gone, and work in different
jurisdictions.”

THE FUTURE
For Abdulla personally one of his focuses this year
is to take a greater role in business development.
He is currently setting up a new team and hiring
business development executives.
“The plan is to have a segmented business development department, which will have two teams.
One will focus on business development and the
other on marketing. We want to take a distinct look
at how we best attract new clients and how we
best take care of existing clients by providing good
customer care. We want our firm to grow and move
with the market, and its trends. We hope to do this
by maintaining our ethos - that the product we provide is of high quality.”
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The end of
lawyers?
The IT press may be predicting the end of lawyers but
Professor Sebastiaan Kodden believes all law firms need to
do is look at the world a little differently.

T

he legal sector is suffering. That much
is clear. The Internet is full of the many
doomsday scenarios which are going
to affect the sector. So is this the end
of lawyers? According to the title of an Article in
Advocatie (April 26, 2015) “There is no way back…
Innovation must happen now!” I’m not so sure,
these doomsday scenarios are mainly put forward
by lawyers who have a genuine love for IT and are
fuelled by ‘visionaries’ such as Richard Susskind.
Personally, I like to paint a much subtler picture.
I would say instead, “Dear ‘patient’, things have
never been so good! Don’t be scared, don’t hang
around behind the computer screen, but go out
onto the streets. You are suffering from hypochondria. And that’s just where the danger lies.”

LESS IS MORE.
So does the Internet really pose such a great danger
for the legal profession? A simple, ‘No’ is my answer to this question. The Internet is a wonderful
instrument with limitless possibilities, but less is
more in this case. Law firms should use the Internet
in the same way we advise our children to. Become
competent with this new instrument, use it, but
make sure you also play outside. Make sure you
experience vitality, live healthily, and pay attention
to yourself and others. How many children nowadays sit inside on their own, playing on their iPad
and watching films? They are trapped in their own
world, with increasing fears, and are physically unable to swim across a swimming pool? That is a real
doomsday scenario - and it is the same for lawyers.

THE NEED FOR MEANING
We need to think about how things can be done differently. Law firms also need to think about energy,
ownership, and connections. Unfortunately, I see an
increasing number of ‘frozen’ organisations in the
legal sector with insecure employees, who increasingly communicate with clients from behind their
computers. Lawyers, especially the Y-Generation,
want inspiring leadership. With energetic attention
for, and involvement with employees, which results
in vital, engaged organisations with genuinely loyal clients. Of course, you also have good digital records of these clients. The Internet is only a threat
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when lawyers use it too much. Don’t go and sit inside take the lead and you will enjoy it.

DOING THINGS DIFFERENTLY
A good example of doing things differently is the
web shop Coolblue. This Internet shop founded
in 2000 has seven actual shops, is now opening
branch after branch, and has grown by 50% in recent years. While its competitors have had to close
shops or have seen them being closed, Coolblue
has been doing the exact opposite. They are returning to the core of entrepreneurship, the ultimate fulfilment of customers’ needs. According to
their slogan it is a case of ‘Everything for a smile’.
So why did they do this?
“We notice that some customers like to be able
to actually hold a product in their hands or to receive face-to-face advice about which laptop is
suitable for them,” says Pieter Zwart, their director and founder. “Above all, we see that the
online sales in the areas surrounding our actual
shops are increasing significantly.”
Their firm stands for obsessive customer orientation within an organisation which has a minimal
hierarchal structure. Everyone works towards a
single goal, ‘Everything for a smile’.

ENGAGED LEADERSHIP
Meaning and engaged leadership also make the
difference for high-end law firms. Attention, involvement, and courage make the difference in
your service provision.
Attracting new, energetic talents is also becoming increasingly easier. What is more fun than
working in an environment filled with enthusiasm
and progress?
Taking risks is the oxygen for personal development. Your service provision will actually be less
affected by the Internet than, for example, retailers. You can thrive as never before. Yes, the competition is becoming more international, fiercer, and
narrower, and it’s here that the danger lies. The
winner takes all. It is a long-standing natural law.
So you need to look after your own vitality, take the
lead, and ensure energy, ownership, and connection. Be a HERO, and a wonderful life not the end
awaits you.
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UAE Business Hub
Chris Williams

Chris Williams came to Dubai on holiday and liked it so much he packed up his life and
came to work here. The Managing Partner of Bracewell in Dubai talks about what it
takes to build a successful business in the UAE.
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TELL US ABOUT YOURSELF?

“

I’m an English qualified solicitor who moved from London to
Dubai in May 2008, which was
just before the collapse of Lehman
Brothers and the Global Financial Crisis
which impacted the whole world, Dubai
included.”

WHERE DID YOU START
YOUR CAREER?
“I started my legal career as a trainee
solicitor in 2001 in the ‘legal metropolis’ that is Stoke on Trent (in England)
with a firm called Kent Jones and Done,
which is now part of Freeth Cartwright.
They were a small but well regarded
corporate practice.”
“By working for a smaller corporate
practice I was encouraged (even as a
trainee) to build relationships, some of
which even continue up until now, with
my clients and contacts. These are skills
that I have put to good use since I came
to the UAE, as you find in my opinion the
power of relationships is stronger in the
Middle East than anywhere else in the
world and the ability to couple this with
being a trusted adviser is particularly important in building a successful practice
here.”

WHAT CAME NEXT?
“In 2004 I moved to DLA Piper where I
worked in both Liverpool and London.
In fact, I was fortunate to be working for
a firm in the UK with a great mid-market corporate practice during what were
the boom M&A years. As a result I got
a lot of hands on exposure of interesting
transactions.”
“For example, I acted for the purchasers of the gameshow, ‘Who Wants to
be a Millionaire’ and for the owners of
Chiltern Railways when that business
was sold. The experience of running
large scale often cross-border transactions was very valuable and while I was
in London I started to do work with a client who was working with investors in
both the UAE and Kuwait, which gave
me a flavour for the region.”

up moving to Dubai in May 2008 after
packing up my life into a 60ft container, which just about closed when it was
sealed.”
“Really the reason I came here was
that I have always liked
the idea of ‘building’, and
as a young, enterprising
and ambitious lawyer
the UAE and the wider
Middle East region provided an ideal canvass
for this. Basically, it was
that coupled with the
fact the UAE is an appealing place to live.”

on a project for the Emiri Diwan in which
we advised on the carve out of the Emiri
Flight from Qatar Airways. It was my
first ever transaction done under the
auspices of an Emiri Decree.”
“Then
in
2009, I was approached by a
London based
headhunter asking if I would
speak to an
American firm
that had recently established in
Dubai and was
looking for an English qualified solicitor.
The firm was Bracewell and in October
2009 I joined them and have remained
ever since, taking up my current role as
Managing Partner in Dubai in 2012”.

“Sometimes it is only when
you step back and think
about it, do you realise
how much change there
has been here .”

WHAT WAS IT LIKE WHEN
YOU GOT HERE?
“Very different than it is today, the
growth I have seen even since 2008 has
been significant. Sometimes it is only
when you step back and think about it,
do you realise just how much change
there has been here. For example, when
I first arrived here the Burj Khalifa and
the whole of the downtown area was
still under construction and the Metro
didn’t exist. Al Maktoum airport was not
yet operational, and all the Canadians
out there, will be shocked to know there
was not a single Tim Horton’s.”
“The backend of 2008 and 2009 were
also challenging times for the legal profession in the UAE. However, I was fortunate enough to be kept busy in Qatar

WHY DID YOU COME TO
DUBAI?
“Well I was on holiday in Dubai in
December 2007 and I visited DLA Piper’s
then Regional Managing Partner, as I
wanted to discuss opportunities in the
region. I had had friends who enjoyed
secondments here and knew that the
firm in the Middle East was keen to
have lawyers here who had connections
back into the firm in the UK working in
the region. What started off as a brief
chat soon became a job offer. I ended
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WHAT IS THE MAIN
DIFFERENCE IN DAY TO DAY
LIFE IN YOUR HOME
COUNTRY AND THE UAE?
“I think for most British expatriates
there is not much of a ‘culture shock’
when you move to the UAE. It is a soft
landing compared to a number of other potential destinations you might go
to. For example, the English language
is prevalent here and there are a large
number of British expatriates. If you
have children there are British educational establishments and the British

Advice for businesses which are new to
the region
• B
 e patient, ‘Rome was not built in a day’ and nor are long-term profitable
business relationships.
• 
Be sensitive and understand the culture of where you are working.
Understand the business dynamics of doing business in the region and
the nuances between each country.
• Do not view the Middle East as a single market where you can adopt a
uniform approach to doing business.
• 
Recognise the differences between conducting business in the US or
Europe and the Middle East. Taking the this is how we do it at ‘home’ approach will simply not cut it here. You need to adapt to your surroundings
and adapt quickly because your competitors (mainly) already have.
• The fly in fly out model in the Middle East is broadly behind us. You need
to show commitment to the region and very often ‘out of sight’ is very
much ‘out of mind’. Expect to travel, and expect even when you are conducting business in the region through an agent or a distributor to be in a
country on a regular basis to support their efforts.
• Where you are making a permanent establishment, hire well. You need
to employ people with knowledge of the region but who also have experience of working within the constructs of US or European businesses.
Also consider relationships with customers, very often if you are selling
into an Arab run business, a sales force with Arabic language skills will
be preferable.
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business community is buoyant. This
is coupled with longstanding close diplomatic and government relationships
too. We also tend to enjoy the warm
hospitality of our host country and its
people.”
“Clearly there are some minor adjustments that need to be made when
you come to a new country, not least
remembering to drive on the other side
of the road. You also need to remember
the UAE is a very young country and
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as such there are certain administrative
matters that are still subject to growing
pains. That said there are a number of
administrative tasks that are incredibly
quick and efficient to complete here (driving licenses for instance) and in these
cases the UK could easily learn from the
UAE. Certainly having access to a good
PRO and friends who have been through
everything that you are encountering on
arrival can help massively. I would also
make sure before you arrive you have

a mountain of passport photos and all
your educational and personal identity
documents duly notarised and attested,
as by doing this you will save significant
amounts of time and effort in the future.”

WHAT IS YOUR SPECIALISM?
“I’m a company commercial lawyer
whose practice involves advising clients throughout the world on their
Middle East operations. This includes
advising on mergers and acquisitions,
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joint ventures, complex commercial contracts, regulatory issues, employment
matters (contentious and non-contentious) and general corporate advisory
work. I also support our clients in their
disputes, working in conjunction with
local litigation clients.”

WHO ARE YOUR CLIENTS?
“My clients come from a variety of different sectors, including defence contractors, automotive manufacturers, oilfield
service companies, retailers, clothing
manufacturers, professional service
companies, publishers and healthcare
providers. I act for these clients across
the Middle East region and in some instances in the UK and Europe too. In
fact I have a truly international practice,
which has taken me to some interesting places. One of the most memorable
included being under armed guard in
Yemen whilst visiting with President
Hadi. That was probably the only time
I will ever appear on national TV with
a head of state discussing their energy
concession arrangements.”

WHAT DO YOU FIND MOST
REWARDING ABOUT YOUR
WORK HERE?
“As I’ve said, I like to ‘build’ and with
Bracewell I have been given the opportunity to do just that. When I joined the
firm we had just three lawyers in our
office in Dubai, we now have three partners, a senior counsel and three associates, and our client list shows just how
far we have come in a very short time
and that we certainly ‘punch well above
our weight.’”

WHAT SORT OF CULTURE
DOES YOUR FIRM HAVE?
“Progressive. I’m lucky to work in a firm
which has allowed me at the age of just
33 to become the Managing Partner of
an office and build something without
being micro-managed.”
“Instead, I have received support to
build an office and a practice, which
I think makes us stand out from other
firms. We have made a conscious decision to concentrate on what we excel
at and to provide our clients with great
counsel and service that is exactly as
you would expect to receive in London,
New York or Houston.”
“It has been that approach coupled
with hiring people for our office that
have strong personal relationships with
their clients and a shared ethos to build
our firm that has given us a real edge in
the market.”
“I believe, we truly perform a trusted advisor role as we get to know our

client’s businesses inside out. For example, I’m doing this interview from Dallas
after having spent the past two weeks
in the US visiting clients in New York,
Houston and Nashville. That is the type
of firm we are.”
“However, I have found this way of
working to be exceptionally rewarding
and look forward to continuing to build
what we have started.”

TELL US ABOUT YOUR TEAM?
“Our firm has a great team of lawyers
in the UAE who share a similar belief
in building and developing a stand-out
practice in the Middle East, and Dubai
in particular.”
“What we want to develop is not
just a great law firm but a place where
people want to work and clients feel
well looked after by lawyers who work
here because they understand their
businesses.”
“By creating this type of ‘brand’ and
by also offering a place where people
want to work, this shines through to clients and as a result we are continuing
to develop and add to our existing client
base. All we ask from anyone is to give
us an opportunity even on a very small
matter to show you what we can do and
how we differ from our competitors in
terms of our approach to our working
relationships.”

WHAT JURISDICTIONS DO
YOU WORK IN?
“Our practice covers the whole of the
Middle East and North Africa. For example, since I arrived at Bracewell, I have
worked with clients in over 40 different
jurisdictions. Although, we are a firm
with only two international offices, we
have very close relationships with local
counsel throughout the world, but more
importantly these are local counsel who
share our passion for client service. The
local counsel we work with tend to be
leaders in their respective fields who
have genuine expertise in the area that
we need their assistance in.”
“For example just because a firm has
a strong finance practice does not necessarily mean that you should be using
them as local counsel for real estate
matters or just because someone has a
strong understanding of the legal issues
which face a defence contractor they will
also have the same level of experience
when working with a power generation
company. We feel by having this freedom of choice with who we work with
we are serving our clients best. This is
particularly true where we couple that
local experience with our own experience of acting in that jurisdiction.”
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“For instance over the past five or six
years we have undertaken transactions
throughout the GCC, Iraq (including
Kurdistan), Yemen, Afghanistan, Jordan
and Egypt.”

WHAT DO YOU FOCUS ON IN
DUBAI?
“Our Dubai office basically has two core
components, an energy group and a
corporate and commercial group. The
energy group is heavily involved in all
manner of power (both conventional
and renewable) projects, which involves
financing work, projects and corporate
work (including M&A) and EPC.”
“Our corporate and commercial group
supports our energy group but has a
strong standalone company commercial practice. In particular, we take on
an ‘outside’ General Counsel role for a
number of clients, particularly where
their counsel is sat in North America or
Europe. We have found that the ability to support our clients in such a way
(and price accordingly) has been well
received by the market.”

DOES YOUR BUSINESS USE
DUBAI AS HUB?
“Dubai is absolutely a hub. It is for our
clients and so it is for us. It provides a
jumping off point not just for the Middle
East but into Africa (particularly if you
follow the flow of Chinese money) and
into Asia too.”
“Dubai’s geographic and time zone
position make it an ideal hub. I suspect
many companies looking at opportunities in Iran will end up using Dubai as
the base for such explorations as sanctions are removed and the availability
of letters of credit and the like become
available.”

ARE YOUR CLIENTS UAE
BUSINESSES INTERESTED IN
THE US OR US INVESTORS
INTERESTED IN THE UAE?
“Our clients tend to be drawn from
around the world, but a higher percentage are US or European based businesses who are already present or expanding into the Middle East. However,
equally, we also work with clients from
the region who are looking at acquisition targets in Europe, or the US, or who
are contemplating listings on foreign
exchanges.”
“In those instances it is important to
make sure your client is aware of the
sheer amount of regulation and redtape involved in these cases, particularly within the energy sector, for example
there are likely to be issues associated
with the environment to consider.”
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A Question of
Comparisons...
His Excellency Justice Ali Al Madhani of the
DIFC Courts compares his experiences within
the DIFC and Dubai Courts, and offers advice
to practitioners from both the civil law and
common law traditions.
BEFORE BECOMING A JUDGE DID YOU
SPECIALISE IN ANYTHING?

substantial laws and language used. The legal
culture and theories are also different.

efore I joined the Dubai Courts I specialised in criminal law but since becoming a
Judge, I have practiced on a broad spectrum of cases. In fact I found myself most
attracted to the commercial court which is why I
find myself here, at the DIFC Courts.

IS THERE ANYTHING THE UAE
COURTS COULD LEARN FROM THE
DIFC COURTS IN THE WAY THEY
OPERATE?

B

WHERE DID YOU TRAIN AND WORK
BEFORE BECOMING A DIFC JUDGE?
After graduating in 1994, I joined
Dubai’s Public Prosecution team
as a Prosecutor. I then joined the
Dubai Court as a Junior Judge in
1998. I undertook, additional legal
training in England, Singapore
and Australia. In 2007 I was appointed a DIFC Small Claims
Tribunal Judge and in 2008 I was sworn in as a
Judge of the DIFC Courts.

“The Dubai Court is
certainly one of the best
courts in the region.”

WHAT IS THE MOST INTERESTING
CASE YOU HAVE BEEN INVOLVED IN?
I’ve presided over many interesting cases but one
which sticks in my mind was a case in the Dubai Civil
Courts. A brother and sister were suing each other
over shared property. I found the parties extremely
aggressive in their attacks on one another and when
I tried to offer a settlement solution I was told by
their lawyers no agreement could be reached, They
had taken multiple cases against each other in the
Courts over 15 years. However, I decided to dedicate
more time to them and concentrated on it until I was
able to help them reach a satisfactory settlement
on all their cases, and was able to restore some of
the ties of kinship between them. I have always believed mediation is the best form of dispute resolution and this case really demonstrated that.

WHAT ARE THE DIFFERENCES
BETWEEN THE DUBAI AND DIFC
COURTS?
The two courts are completely different when
it comes to the procedures being applied, the
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The DIFC Courts, although established after the
local Dubai Courts, pride themselves in their application of the latest international standards in
the field of administration of justice, case management and many other judicial aspects.
The two courts also collaborate to create harmony and to both be able to be available options for
litigants rather than being in competition.

IS THERE ANYTHING THE DIFC
COURTS COULD LEARN FROM THE
UAE COURTS IN THE WAY THEY
OPERATE?
Yes, I believe the Dubai Court is certainly one of
best courts in the region.
It can also offer various lessons on administrative procedures, for example in the way it manages case backlogs. The Dubai Courts also have
years of experience in ensuring effective justice.

PEOPLE TALK ABOUT THE
SIMILARITIES BETWEEN THE UAE
COURTS AND THOSE OF EGYPT AND
OTHER GCC COUNTRIES. WHAT DO
YOU THINK IS THE MOST
DISTINCTIVE FEATURE OF THE
UAE COURT SYSTEM COMPARED
TO COURTS IN EGYPT AND OTHER
PARTS OF THE GCC?
There are many similarities between those other
court systems and the system we have in Dubai.
However, I do believe that the Dubai Courts are
definitely a step ahead in terms of the efficiency
with which they dispense justice.
The excellence program which is applied in the
Dubai Courts is unique compared to other courts
in the region, and it is that which makes them one
of the top courts.
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ARE YOU SEEING ANY TRENDS IN
THE TYPES OF PARTIES AND TYPES
OF CASES BEING HEARD IN THE DIFC
COURTS?
Yes, we are currently seeing more arbitration related and real-estate cases in the DIFC courts than
was the case in previous years. There are also many
more international litigants who are coming from
abroad to litigate here, both from countries within
the GCC, England and Europe more generally.

THERE ARE GROWING NUMBERS OF
UK BARRISTERS SHOWING AN INTEREST IN THE DIFC COURTS. WHAT IS
YOUR ADVICE TO THOSE WHO HAVE
NOT WORKED IN THE DIFC BEFORE?
I think it is important to highlight to them that although the DIFC Courts are Common Law Courts,
there are aspects which are unique to the DIFC. The
position here is certainly not a mirror of London’s
Commercial Court system. The DIFC Courts have
adopted a number of non-English rules, both at a
procedural and substantial level and you must have
sufficient training and expertise to be able to conduct litigation before our Courts.

THERE ARE OTHER COMMON LAW
COURTS IN THE MIDDLE EAST. WHAT
IS YOUR ADVICE TO INTERNATIONAL
PARTIES LOOKING AT THE MOST
SUITABLE PLACE TO LITIGATE?
That’s a tough question. However, the comparison cannot be limited just to other Common Law
Courts. It also needs to include other jurisdictions
or forums such as Arbitration which may be potentially available to them. My advice would be that
you need to study the forums available and try to
anticipate what would be the outcome in each forum. Then, you decide which is the best route for
that particular case. The factors will vary from case
to case but enforceability of the judgment must ultimately be, in my opinion, the deciding factor.

MORE UAE PRACTITIONERS
OPERATE BOTH IN THE LOCAL AND
DIFC COMMON LAW COURTS. WHAT
IS YOUR PRACTICAL ADVICE TO
THEM?
It’s a big challenge to practice before the DIFC
Courts for lawyers who did not train within the system. No matter how much of an expert in the Civil
Law system you are, or how good your language
skills are, you will find it a challenge.
However the Dispute Resolution Authority’s
Academy of Law provides some courses which are
designed for non-common law practitioners and
which can help in providing practitioners with a
greater understanding of the system.
The difficulty with the DIFC Court system is that
parties play a major role in managing the case, evidence and then presenting it before the Judge.
This process can last days and that means the lawyers need to manage multiple aspects within any
one proceeding.
This differs from the Civil Law system, where
parties usually receive Court instructions on how
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the case is to be managed and the lawyer is responsible mainly for submitting written evidence.

HOW DO YOU KEEP UP WITH
DEVELOPMENTS IN OTHER COMMON
LAW COURTS?
It’s not hard. The court legal system allows reference to other jurisdiction’s legal provisions so that
gives us the opportunity to see the latest developments that the litigants bring in our proceeding. I
also travel regularly to many other jurisdictions. In
addition we do have most of the international legal developments in our electronic legal databases
which keeps me to some extent up to date

THE JURISDICTIONAL QUESTION BETWEEN THE DIFC AND UAE COURTS
HAS COME UP IN SOME RECENT
CASES. WHAT ARE THE MAIN POINTS
TO CONSIDER ON THIS ISSUE?
The jurisdiction between the DIFC Courts, Dubai
Courts and the rest of the Courts in the UAE is almost clearly defined. It’s normal to see challenges
to jurisdiction. Defending parties often raise the issue to extend the trial time and drag out the case.
That might happen before one single court except
where there may be another available forum. This
should not be an issue in Dubai because in the
UAE Judicial system, the Union Supreme Court is
equipped to resolve clashes between any conflicting judgment over jurisdiction issued by any court
here.

HOW DO YOU THINK THE DIFC
COURTS WILL DEVELOP IN THE
FUTURE?
Yes, the DIFC Courts have been growing very fast.
There is also a future policy in place which should
allow them to accommodate larger numbers and
more types of cases. Our Courts already provide
many services. As well as deciding cases, we have
initiatives such as the Academy of Law, wills and
probate registration and many others.

THIS ISSUE’S FOCUS IS CORPORATE
LAW. WHAT CAN YOU TELL US
ABOUT DIFC COMPANY LAW?
The DIFC company law was drafted in line with the
best international practice. I believe it has within
it what the entire local and international investor
community wish to see in company law. It’s designed to allow free ownership of the company and
its assets which helps to encourage more investors
to bring their business to the DIFC. There have
been a few but not many DIFC company law cases.
The DIFC’s legal regime and structure are its most
attractive features.
The companies in the DIFC especially the financial ones, are subject to very strong regulatory supervision, which is in line with the highest
standards in the world. This helps to ensure the
transparency and integrity of companies which are
registered here. This is also an added value to the
companies themselves, as it makes these companies more attractive to sophisticated business and
customers from all over the world.
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Non-competition
Agreements: Would they
stand up in Court?
One of the most common questions about competition agreements in the UAE is
whether they are valid. Hassan Ahmed Kashwani looks at the key criteria for the courts.

O

ne of the most common worries for
both employers and employees is if the
non-competition agreements against
their former employers are actually

valid.
However, confusion about this is normally confined to what conditions make these types of
agreement valid and effective, and the legal consequences of this.

KEEPING IT BALANCED

• T
 he non-competition agreement should be confined to a specific geographical area.
• The non-competition agreement should also only
cover jobs of a similar nature.
• It should be limited so restrictions are adequately
proportional to protect the employer’s legitimate
interests.

IMPLIED AGREEMENTS
There is a key and important difference between
the legal position in the UAE and comparative legislation in other states.
In the UAE non-competition agreements or
clauses cannot be impliedly presumed
under UAE Law.
This is because these agreements
or clauses must be explicit and the
intentions of both parties must
be clear if they are to be valid and
effective.

When UAE legislators drafted the Federal Labour Code (Federal Law No. 5/1980) they
tried to ensure there was a balance between all parties’ interests.
As a result, they tried to grant employers the right to stipulate whether
it was in an Employment Agreement
or in a separate agreement that their
employees were not allowed to join
an
employer
COURT INTERPRETATION
who was a competitor upon terThe Dubai Supreme Court has been apmination or at
plying these legislative articles in
Hassan Ahmed Kashwani
the end of their
this way, when reviewing cases and
Head of Litigation
employment.
has been adopting a narrow criterion
Kashwani Law
However,
the
where all the listed conditions have to
legislator has left the door
be collectively met if a non-competitive agreement
open, so employers do not
or clause is to be treated as being valid.
have sole discretion to enforce
CASE 105/2008
these agreements or abuse
One example of a case which dealt with this isthis right, as freedom to work
sue was the Labour Case no. 105/2008, which was
is one of the UAE’s general
heard at the Dubai Supreme Court.
constitutional principles.
This case emphasised that this sort of agreeCONDITIONS FOR A VALID
ments is only an exception to the general princiNON-COMPETITION AGREEMENT
pals, as 
‘absolute prohibition will be a complete
Article 909 of Federal Law No. 5/1985 (the UAE Civwaste of the employee’s freedom’.
il Code) and Article 127 of Federal Law No. 5/1980
It also confirmed that for a non-competition
(the Federal Labour Code) list several conditions
agreement to be valid, the prohibition must be to
governing the validity of a non-competition clause
protect a serious interest.
or agreement.
It must also be proportionate with restrictions
• 
The employee should be at least twenty one
limited to a fixed term, a specific place and particular kind of work.
years old when entering into such an agreement.
• The nature of the employee’s work must also allow them to be exposed to their employer’s client
CASE 58/2008
Another interesting case on this topic was the
lists and/or his work secrets.
Labour Case No. 58/2008 which was also heard at
• The non-competition agreement should also only
the Dubai Supreme Court.
cover a limited period.

“In the UAE these
agreements and clauses
must be explicit and the
intentions of both parties
must be clear if they are
to be valid and effective.”
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This particular case looked into applying the
rules which are found in Article 127 of Federal
Law No. 5/1980 and what happens if an employee
breaches their obligation not
to compete against their former employer for a limited period, and whether this means
that the employer can claim
all incurred damages.

“An employer needs
to be able to prove
that they have actually
suffered damage as a
result of a breach of
a non-competition
agreement. It is not
enough just to prove the
employee breached their
obligations.”

DAMAGES
However, the court established that in such cases, the
breach of obligation is contractual one in nature. This
means that the former employer would not get compensation just by proving a
violation had happened. They
would also have to prove
that they have suffered actual damage as a result of the
breach.

THE NEED TO BE AWARE OF THE
CONDITIONS
From my experience, most of employers are not
aware of the legal conditions which are required to
make non-competition agreements or clauses valid
in the UAE.
In many cases, they have asked non-professionals to draft these agreements, often because they
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believe there are no restraints on their right to
prevent their former employees from competing
against them.
As a result, most of these agreements or clauses
are invalid, so unfortunately, get rejected by courts.

THE POSITION FOR EMPLOYEES
Meanwhile, employees who are normally in a
weaker position, also tend to sign these agreements or clauses without having first consulted a
lawyer. Often they do this because they do not realise the potential impact the non-competition agreement might have on their careers and lives when
their service ends. It is possible for large damages
to be claimed by former employers, and/or for the
employee to be prevented from carrying out the
only work they are familiar with for what may be a
relatively long period of time.

THE BALANCE
However, the UAE Labour Code has taken the mutual interests of both the employer and employee
into account in this particular area. It has given
employers the right to stipulate a non-competition agreement or clause, but has also put certain restrictions and conditions on these agreements and clauses which are designed to protect
employees’ freedom to work. Despite all this, the
sole determiner of the validity of these sorts of
exceptional agreements or clauses, and whether
a violation has resulted in actual damage or not,
will only be the competent court.
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A more intellectual
approach
Recent legislation issued in the UAE, has stated there are plans to create specialised
intellectual property rights courts there. Dr. Habib Al Mulla and Mohamed Hamdy of
Baker & McKenzie Habib Al Mulla examine the reasons for this move.

T

he UAE Minister for Justice has recently
issued the Ministerial Decree 137/2016
which states that the Emirates has plans
to set up dedicated court circuits which
will handle Intellectual Property Rights disputes.
The aim of this change is to protect intellectual property rights through more efficient court
procedures.

understanding of and familiarity with intellectual
property rights-related issues.
For example, having specialised knowledge definitely reduces judicial errors and leads to greater
consistency and an increased predictability of case
outcomes.

INTERNATIONAL AND NATIONAL
LEGAL FRAMEWORK

The alternative to having a strict specialist intellectual property rights court is to create a court of
general jurisdiction which has a specialised division which exclusively hears IPR cases.
However, since most intellectual property
rights disputes are trade related, many
countries have instead designated their
commercial courts as the proper venue for this type of case.

ALTERNATIVES TO SPECIALIST
COURTS

The UAE is a member to the Paris Convention and
has a comprehensive patent law regime. For example, the UAE Intellectual Property Law covers a
range of areas including:
• patents
• industrial design law
• trademark law
• copyright, and
• neighbouring rights law.
The country has also been a
member signatory to the World Trade
Organisation’s
(WTO) Agreement
•
on
Trade
Related
Aspects of Intel
Dr. Habib Al Mulla
lectual
Property
Chairman
Rights
(TRIPS) Baker & McKenzie Habib Al Mulla
Agreement
since
1996.

“TRIPS does not force its
signatories to establish
separate intellectual
property rights courts
but many signatories have
gone on to do so.”

THE TRIPS IMPACT

By signing up to the WTO’s
TRIPS agreement, signatories
publically recognise the importance of effectively protecting and enforcing intellectual property rights.
Although TRIPS itself does not force its signatories to establish separate intellectual property
rights courts, many of its signatories have gone on
to do so. In fact, the majority of signatory countries
have established some form of court or tribunal
which specialises in intellectual property rights issues in order to try disputes in this area.
As a result it is not surprising the UAE is now
looking to follow suit.

BENEFITS OF COURT
SPECIALISATION
Past case law has proven that having judicial specialisation in an area like this helps promote greater
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ADVANTAGES

However, the benefits of a having
court system which has specialised
intellectual property courts can be
summarised as follows.
It allows for the creation of subject matter experts and expertise.
• 
Decisions tend to become more
effective.
• The creation of special court procedures can also enhance efficiency and accuracy levels.
• There tends to be a greater level of consistency
and more predictability of the case outcomes.
• There can also be more progressive development
and dynamism of the law.
• A move of this nature helps give a strong sign
from the Government that intellectual property
rights will be protected within the UAE.

SPECIALIST JUDGES
Based on a number of case studies, we can expect
the relevant UAE government officials to take a
range of steps while developing these new specialised intellectual property rights courts.
Firstly, the authorities will have to appoint judges who have a background in intellectual property
issues.
These types of judges tend to also increase the efficiency of intellectual property rights enforcement.
It will be important that they are competent and
able to deliberate on the highly complex, and often
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technically challenging cases which are likely to
come before them in these new courts.

JUDICIAL TRAINING

ENFORCEMENT
In order to obtain the maximum benefits which can
be seen after setting up a specialised intellectual
property rights court, specialised intellectual property enforcement units are also needed. This
means it will be advisable that the UAE
government creates and trains specialised enforcement units which would
be tasked primarily with handling intellectual property-related offenses.
That will also mean having specialist
police officers, customs officials and
prosecutors.

These judges will also need to be provided with continuous training throughout
their appointment.
This is particularly important as
intellectual property
rights laws and the
technology they protect are constantly
evolving.
As a result, intellectual property rights judgKNOCK-ON EFFECTS
es often need to undertake
It is good to see the Emirates’ intention to
regular training and
set up a specialised court in this area.
education so they can
This is likely to raise the profile of inMohamed Hamdy
Senior Associate
tellectual property by signalling that
remain well informed
on developments in Baker & McKenzie Habib Al Mulla the government considers it an important area to protect.
the market and be
As a knock-on effect, the greater awareness of
properly qualified to try intellectual
intellectual property rights should help stigmatise
property cases.
the actions of those who knowingly infringe these
ACCESS TO EXPERTS
rights, and the resulting social pressure should deThe authorities will also have to ensure these judgcrease the likelihood of infringing activities going
es have access to technical experts.
forward. Finally, rights holders will have greater
No matter what type of court system a country
assurance that their rights will be protected, which
ultimately chooses to try its intellectual property
will help encourage artistic creation and innovation. All this is positive as investment in the arts
rights cases in, whether it be a specialised court,
and innovation can benefit society as a whole by
a specialised division of a general court, or even an
bringing confidence to the commercial and busiordinary court, the judges will need to have access
ness community, by increasing the likelihood of
to technical experts who can to assist them with
foreign investment and, ultimately, contributing to
the more nuanced issues which often arise during
economic growth.
intellectual property rights litigation.

“It is not enough to have
specialist intellectual
property rights courts,
you also need to recruit
specialist judges and
provide them with
continuous training.”
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Their Just Reward
President of the Association of Corporate Counsel Middle East, Elias Hayek highlights
the achievements of award winning lawyers from throughout the region at the 5th
Annual Corporate Counsel Awards.
Inhouse
Innovation
Award
The Academy of Law
What the Judges Said...
This team from the Academy of
Law has taken steps to bridge gaps
in knowledge and understanding
between civil and common law,
raising awareness and understanding.
This is considered essential for Dubai
as a host and hub for international
businesses.

Legal Counsel of
the Year
Award
Nicola Packer, Flash Entertainment
What the Judges Said...
Nicola showed ‘commitment’ and
‘emotional intelligence’ in leading
change in the organisation.
She was unfazed by senior lawyers
in the team and had clearly earned
the respect and appreciation of the
business.
Highly Commended
David Johnson, First Gulf Bank
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T

he
Association
of
Corporate Counsel is a
global association with
over 40,000 members
worldwide, and chapters on every
continent and most major commerical hubs.
Its aims are to promote the common professional and business interests of inhouse counsel working
for corporations, associations and
other private sector organisations.

WHAT DOES THE MIDDLE
EAST GROUP DO?
The Association of Corporate
Counsel Middle East has a simple
objective to be the platform for inhouse counsel in this region to network, learn, voice their concerns
and communicate their opinions.
Our local chapter has over 300
members and despite originally having been set up in Dubai has been
breaking ground in the last three
years by holding events and seminars in new jurisdictions.
This year we are scheduled to cohost both social events and 22 continuing education programmes in at
least three cities.

WHAT IS THE AIM OF THE
AWARDS?
These annual awards, that are now
in their fifth year aim to honour a
distinguished few from the inhouse
counsel community and recognise
a select band of private practice
law firms and lawyers who have
shown quality in the way they
have supported corporate counsel

colleagues in achieving their business’ objectives.
The aim of these awards are to recognise our peers in the Middle East
legal community and their exceptional abilities. In particular, we hope we
have been able to demonstrate the
abilities those who have won these
awards have shown in the way they
have been able to manage the intricacies and nuances of the challenges
they have faced daily in performing
their duties as either lawyers or as legal counsels.

WHAT MADE A GREAT
CORPORATE COUNSEL?
It has been said that the role of either
a General Counsel and other types of
inhouse lawyer is an extremely broad
one. Such roles require leadership and
a shared responsibility, not just for a
company’s legal matters but also on
its positions on governance, ethics,
reputation, public policy, communications, corporate citizenship and other
geo-political trends.
This was what the judges looked
for. It was not just the case of being
able to deal with past problems but
the winners had to also be able to
charter future courses.
It was not simply a case of providing
legal advice but of being an integral
part of the business team, and being
able to offer practical and timely business advice.
It meant being a partner to business
leadership, having an acute awareness of the business’ objectives and
being able to serve as the ultimate
guardian of the company.
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General Counsel of the Year
Dan Sheehan, Pepsi Co
What the Judges Said...
Dan is a general counsel who oversees a 20-lawyer legal team and is
implementing an ambitious strategic plan to improve career opportunities and
efficiency. He aims to further grow the department’s standing as a trusted
adviser. Stellar satisfaction scores are testament to his achievements so far.
The judges were bowled over by ‘the volley of praise’ he received from
senior executives.
Highly Commended
Ayman Hamdy, Emmar Properties

Law Firm of the Year
Middle East Law Firm - Large Practice,
Hadef & Partners
What the Judges Said...
This firm has an enviable reputation
for stakeholder relations. They have
successfully demonstrated their role
as a trusted adviser for key legislative
developments. They have also managed a
number of ‘legal firsts’ .
Middle East Law Firm - Small Practice
KBH Kaanum

Legal Department of the Year
Small Team
The First Investor
What the Judges Said...
This is a very hard working team who have made tangible contributions to
the success of their organisation. They provided compelling evidence of
team work and flexibility. They have also supported their organisation in
many significant global transactions.
Large Team
Dubai Department of Tourism & Commerce Marketing
What the Judges Said...
This is a relatively newly established legal department which have come a long
way in a short space of time. They have been successful in bringing legal work
back in house. The subsequent savings they have made in legal fees have been
outstanding.
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What the Judges Said...
This firm provided compelling evidence
for each of the entry criteria. They also
showed ‘significant’ contributions in the
form of ground breaking cases, important
precedents and innovation in their litigation
funding arrangements
International Firm
Clifford Chance
What the Judges Said...
This firm provided a comprehensive
submission demonstrating the significant
depth and breadth of their reach in the
region. The judges were impressed by their
Competitive Intelligence programmes,
graduate training scheme and pro-bono
work, as well as some superb deals.
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WHAT MADE A GREAT PRIVATE
PRACTICE ADVISER?
When it came to the private practice law firms
which have been recognised there were some
specific criteria. These firms were singled out
by clients in the inhouse community as being
exceptional trusted advisers and counsellors,
who had worked hand in hand with them in
navigating what could be difficult and complex
terrain.

Team of the Year
Corporate Social Responsibility Team
Dentons
What the Judges Said...
This team has been meeting an urgent and relevant
need in the region. It provides legal support for
refugees displaced by the Syrian conflict. In the last 12
months they have expanded their pro-bono efforts
to new jurisdictions across the Middle East, including
Lebanon, Turkey and Iraq.
Employment Team
Al Tamimi
What the Judges Said...
This team has demonstrated their strength within the
region. They delivered a business-directed outcome
in a complex commercial transaction and provided
local solutions to a global agreement.
TMT Team
Dentons
What the Judges Said...
The deal this team detailed in their submission was an
amazing project and a complex legal transaction.
Regulatory and Investigations Team
Baker McKenzie
What the Judges Said...
This team advised on the reform of maritime law
in the UAE. They were praised by the judges for
demonstrating their international capabilities. This
was why they have remained a trusted adviser in
the development of laws and regulations in multiple
jurisdictions.
Dispute Resolution Team
Clyde & Co
What the Judges Said...
This team were praised for having undertaken a
truly innovative and ground-breaking approach to an
international arbitration case and were credited with
inspiring their client to seek an outcome for which
there is no prior precedent.
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They were also individuals and teams who
had been indispensable in the achievement of
their clients’ corporate objectives.

ON BEHALF OF THE MEMBERSHIP
On behalf of the collective membership of the
ACC Middle East, we have selected a few of
these exceptional firms for their skill and mastery of their respective disciplines over the past
year.

Corporate Team
Galadari
What the Judges Said...
This team advised on a joint venture agreement
underpinning a project which was of great strategic
importance for the region. Faced with a challenging
and multifaceted project, they exceeded the judges’
expectations on the key criteria for this award.
Real Estate Team
Trowers & Hamlins
What the Judges Said...
This team were commended for their ground
breaking work advising the Supreme Council for
Planning in Oman on the overhaul of Oman’s housing
policy. It is a project that the judges predict will reap
long term social benefits.
Construction Team
Allen & Overy
What the Judges Said...
This team were praised by the judges for their work
in advising on a multi-billion dollar construction
project which involved several hundred contracts.
This was a fantastic highly technical deal with multiple
cross-border parties, and the resulting facility will
provide a measurable boost to the economy.
Infrastructure and Energy Project Team
Shearman & Sterling
What the Judges Said...
This team advised the lenders on the first private
sector solar power project in Dubai. Once
completed, the Saih al Dahal facility will be the
largest solar PV plant in the Middle East, producing
enough power for 30,000 homes. This deal was a
benchmark for future solar power plant projects in
the region.
Banking & Finance Team
Allen & Overy
What the Judges Said
This team’s work was described a superb. They
demonstrated an ability to handle complex financings
in uncertain legal situations.
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Did you know...
Trial By Jury
Originated
in Rome?

I

n 123 / 122 BC the Roman comitia enacted the
Lex Acilia, which established rules for trying
specific crimes. As part of this process it secured a small body of jurors, known as the
consilium iudicum, to determine the guilt or innocence of a defendant who was charged with a
crime or public misconduct.
The Lex Acilia was a significant innovation in the
story of the jury trial. Before this Roman citizens
had been tried before the entire body of their fellow citizens, assembled in the comitia.
Before the establishment of consilium iudicum,
only Roman citizens could
plead in front of the comitia
and in the second century
BC only a few people actually
held full Roman citizenship.
The presiding magistrate,
the preator, was elected in
the comitia. Within ten days
following his election, the
praetor had to draft a list of
450 jurors for the year. They
were known as iudices in eum
annum lecti and their names
were announced publicly.
Cicero referred to the iudices in eum annum lecti as ‘most
severe judges’. The plaintiff and the defendant had
the privileges of being involved in the selection of
the jurors.
The plaintiff had to choose 100 jurors from the
the list of jurors for that year within 20 days of the
indictment.
Any juror he was related to, either because they
were part of his family or in a professional capacity,
was disqualified for taking part in the jury.
Then subsequently, within sixty days of the indictment, the defendant would have to choose 50
jurors. These were known as iudices in rem lecti,
from the previous list of 100, which had been chosen by the plaintiff.
If the defendant failed to do this within the 60
day time limit, he would then forfeit his right to
select the jury list, which would then instead be
exercised by the plaintiff.

“The Lex Acilia was a
significant innovation in
the stoy of the jury trial.
Before this Roman citizens
had been tried before the
entire body of their fellow
citizens, assembled in the
comitia.”
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The names of the 50 jurors, consilium, and of
the parties would also be displayed on tables
for the duration of the trial.
The Lex Acilia stated that the jurors had
two main tasks:
• the iudicatio (deciding on the general impression of whether the defendant was guilty
or not guilty); and
• the litis aestimatio (or closer scrutiny).
When it came to making their decision on
these points, the jury would mark on a slate
either:
• C which stood for ‘Condemn’; or
• A which stood for Absalvo; or
• N L which stood for Non Liquet in case the
jurors couldn’t reach a decision.
The defendant could only be found guilty, by
the majority of the jurors. Defendants would
also be acquitted in case of a tie.
If the defendant was found guilty by the
majority of the jurors, the hearing was continued, litis aestimatio, to ascertain the various charges, including any values in monetary terms.
The praetor would then be bound by the
verdict of the consilium. Finally, the verdict
would be announced by the praetor and entered into the records, known as referrein tabulas publicas.
However, if the defendant was acquitted, he
could not be tried again for the same offence.
This was known as non bis in idem.
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Remarkable!

A Case of High Maintenance

C

lark v Clark was one of the most remarkable maintenance cases. An 85 year old
millionaire met a young woman in 1991
and by 1992 was seeking a divorce on
the grounds that the marriage was a nullity and
the woman was reluctant to share a house with
him.
The millionaire had spent £1m paying off her
mortgage and buying and decorating various properties including a £720,000 estate, a cottage and
three London flats and had paid her debts.
His wife on the other hand had forced him to live
at times in a caravan in the garden, and later had
put him into a nursing home before letting him return to a ‘small, dark annexe of the estate’, which
had a lock on it that could only be unlocked from
her side of the house. Mrs Clark had also demanded he buy her son a shop and bought herself a race
horse, as ‘a little present for having put up with five
years of marriage’.
The First Instance judge, Mr Hayward-Smith QC
described the husband as being ‘a virtual prisoner
in the house’. He also stated his wife was hostile
and abusive and her behaviour had led him to attempt suicide.
Mr Hayward-Smith QC went on to find that the
wife had in effect plundered him of his property,
and “had only married him for his money”.
However, despite all that, the judge went on to
award this enterprising lady a package worth approximately £827,000. Although, that was not the
end as the couple reconciled several times and litigation continued. Most people would find all this
a remarkable enough case but the strangest thing
about it was the way Mrs Clark tried to gain the sympathy of the court during the litigation process.
At one point she took to turning up each morning at
court in an ambulance, accompanied by a paramedic,
claiming she was suffering from agoraphobia. Some
may have seen this as appropriate since the disputed
marital home had also been the home of the founder
of the nursing profession, Florence Nightingale.
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Finally, after his family and police intervened, Mr
Clark filed for divorce for the third and last time, offering £800,000 in settlement, which his wife refused.
The case ended up before Lord Justice Thorpe in
the London Court of Appeal where Mrs Clark despite
all her money was represented by her son, who was a
university student. It was there Lord Justice Thorpe
stated the case of Clark v Clark was the most extraordinary marital history he had even encountered. This
time however, Mrs Clark was less fortunate. The
appeal judges ordered her to leave the mansion and
reduced the divorce settlement to a mere £125,000.
Although, they did also allow her to keep one property, a Bentley and a boat worth £50,000.

By Definition…
A priori – A posteriori
(latin)
From Earlier, What Comes
Later - From Later, What
Comes Later
A priori, ‘from earlier, what comes later’ and a
posteriori ‘from the latter, what comes later’,
are used by German philosopher Immanuel Kant
in one of his most influential works, Critique of
Pure Reason (1781) which looks at the history of
philosophy. A priori and a posteriori are used in
epistemology (reasoning) to derive the necessary
conclusions from first premises from conclusions
based on sense observation or experience. The
idea is that it is a justification which must follow the
first premises. A priori knowledge is independent
of experience but based on all possible experience,
it can be deducted from pure reason. A posteriori
knowledge is also dependent of experience or
empirical evidence.
A priori
Consider the proposition: If Cicero was an advocate, then he was a jurist (tautology). You know
he was a jurist because it is a conclusion you can
deduct by reason alone. The proposition is necessarily true, its negation is self-contradictory and
contradictions are impossible.
A posteriori:
However, if you were to say, ‘Cicero was a jurist
from 81 BC until 63 BC when he was elected
consul’. This is in contrast a posteriori knowledge
which is derived from an empirical fact. You can
not deduct this knowledge by reason alone.
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“The fastest way to end poverty is to
eliminate ignorance.”
– Mohammed bin Rashid Al Maktoum
5 MILLION BOOKS FROM
THE UAE TO THE WORLD
The UAE transitions from feeding the
hungry… quenching thirst… to nurturing
the mind and the soul
Join us in our educational campaign this Ramadan
which aims to collect, print and distribute 5 million
books to children in refugee camps and schools in
need around the world.
For donations from corporations and high net worth individuals:
Donation Amount

Number of Books

AED 500,000

50,000 books

AED 1,000,000

100,000 books

AED 3,000,000

300,000 books

AED 5,000,000

500,000 books

AED 10,000,000

1,000,000 books

You can make a telegraphic transfer to the below accounts:
Bank Account Name

Dubai Cares

IBAN Number

Bank Name

AE830500000000018167744

Abu Dhabi Islamic Bank

AE170240001520347474701

Dubai Islamic Bank

AE060340000380512466001

Emirates Islamic

AE850410000047477771001

Sharjah Islamic Bank

For individual donations, text the word “read” to the
following numbers:
SMS Number
(Etisalat and Du users)

Donation Amount

9030

3 books (AED 30)

9090

9 books (AED 90)

9300

30 books (AED 300)

9900

90 books (AED 900)

For more information, visit readingnation.ae or
call us on 04-4504550

Reading Nation
5 Million Books from the
UAE to the World
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