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lthough, it is believed the ﬁrst sukuk was issued in 1775 in the Ottoman Empire
and the core Islamic economic principles found in Islamic ﬁnance have been
practised by Muslims involved in commerce as far back as the Middle Ages,
modern Islamic Finance is a relatively new area of law. This means this is not an
area where you will ﬁnd large volumes of detailed legislation or reams of case law to help
inform legal practitioners.
However, I’m proud to say that Dubai was one of the ﬁrst countries to respond to the need
for modern Islamic Finance institutions with the opening of the Dubai Islamic Bank back in
1975. Since then both Dubai and the wider UAE have also taken steps to help promote the
country as an Islamic Finance hub, including creating bodies to help support this growth in a
range of areas. It is important that we continue to do this as the resilience of Islamic Finance
during the recent global ﬁnancial crisis has made it and area where non-Islamic countries
including the UK are now showing an interest, and going forward we can expect greater
global competition.
However, despite this and the growth and spread in the numbers and types of transactions
using Islamic Finance here and worldwide, there are still a number of challenges for this
industry. One of the most important of which is the availability of skilled staﬀ and advisers
who understand this particularly complex legal area.
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This is one of the reasons why we have decided to dedicate our ﬁrst issue of 2017 to this
topic. We hope in doing so we will spread awareness of existing and planned public sector
Islamic ﬁnance bodies in the UAE and the help and support they can oﬀer to the industry.
We are also keen to ensure legal practitioners and investors have a clear overview of the
current legislative and regulatory regime and up and coming changes in what can be a
complicated area.
We have also tried to give as much information as possible on potential areas where it
appears Islamic Finance could be an under-used option at present as there seems to be a
good ﬁt with that particular area of business. It appears, there are a large number of these
in some quite surprising areas, including ﬁnancing for the poor in developing countries.
We have done this because Islamic Finance is to not only grow, but also thrive in the UAE
in the future, those working in this sector will need an innovative approach to building
new products and services, and to consider new markets or potential customers. I hope
therefore, that the articles in this issue are thought provoking enough and not only clearly
explain the legal framework to potential investors but also help inspire that innovation.
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Islamic Finance
Muneer Khan and Samir Safar-Aly of Simmons & Simmons Middle East LLP
provide a whistle-stop tour of our theme explaining both the global context
and developments, and the role Dubai is playing in these changes.

L

ong before the merchants of Venice in the 1500s, the
establishment of the Amsterdam Stock Exchange in 1602,
or the development of London, New York and other major
international ﬁnancial centres in the 1800s, Muslims in
Europe in the Middle Ages were ﬁnancing and conducting business
as far as Spain, Sub-Saharan Africa, India, China, and even Korea.
With the Quran’s 370 odd references to commerce, Islamic law
was able to provide Muslim merchants and bankers with a moral
compass on how they should make investment decisions and
ﬁnance projects in a Sharia-compliant manner. Today, there is
a global Muslim population of around 1.6 bn, and the Islamic
ﬁnancial industry has developed so it can provide an alternative
approach to ﬁnance, not just for Muslims but for all. The wellknown key diﬀerences which distinguish Islamic ﬁnance from
more conventional banking include the prohibitions on receiving
interest (riba), inappropriate uncertainty (gharar) and engaging
in gambling (qimar/maysir). There is also the prohibition in
investing in certain business activities which are not permissible
from a Sharia perspective. These prohibitions are deeply rooted
in principles contained within the Quran, the Hadith (codiﬁcations
of sayings and actions of the Prophet Muhammad – peace and
blessings be upon him) and classical Islamic jurisprudence (which
has developed over the ages up until present day). This has led to
a number of diﬀerent Sharia-compliant banking products which
ﬁnd application in all areas of ﬁnance, including project ﬁnance
for major infrastructure, lease ﬁnancing for aircraft and ships,
microﬁnance for poverty alleviation or Sharia-compliant funds
within the asset management sector.

RISE OF SUKUK
Sukuk, one of the key Sharia-compliant instruments which
has attracted global interest from investors (and issuers), has
received the lion’s share of attention when it comes to Islamic
06 | Emirates Law Business & Practice | January 2017

ﬁnance. Their emergence and decline during the 2008 Credit
Crunch, subsequent regrowth, and continued potential has been
of great interest not only in the UAE and GCC, but across the
world. The UK Government became the ﬁrst non-Muslim majority
state to issue a GBP 200 mn sovereign Sukuk back in June 2014.
The issuance attracted orders of up to GBP 2.3 bn.
There were also a number of other sovereign Sukuk issuances in
2014 from countries which had a non-Muslim majority population,
which showed the ﬂexibility and attractiveness of Sukuk across
diﬀerent markets and projects.
In its drive to become a European centre for Islamic ﬁnance,
Luxembourg also issued a ﬁve-year USD 200 mn sovereign
Sukuk in 2014, and became the ﬁrst AAA-rated government to
issue a Euro-denominated Sukuk. South Africa, then followed
with a USD 500 mn 5.75-year Sukuk which was more than four
times oversubscribed with an order book of USD 2.2 bn. In the
same year, Hong Kong listed an AAA-rated USD 1 bn, ﬁve-year
Sukuk on NASDAQ Dubai priced at 23-basis points above US
Treasury Bonds, attracting almost USD 5 bn in orders, a success
which was followed with a second sovereign Sukuk issuance in
2015.
Sukuk issuances have also been popular with corporates
outside of Muslim majority countries. For example, GE Capital,
the ﬁnance arm of General Electric, listed a USD 500 mn
Sukuk on NASDAQ Dubai back in 2009, which was the ﬁrst
to be issued by a major US corporation. In its eﬀorts to build
closer ties between the Middle East and other countries in
Asia under China’s ‘One Belt, One Road’ strategy to rebuild Silk
Road trade connections, Chinese state-owned entities and
private corporations have also been exploring opportunities
in Islamic ﬁnance. These are all global strategic examples of
where Dubai’s ﬁnancial services industry, through the combined
expertise of ﬁnancial institutions, international legal services

providers and other advisers, is playing a signiﬁcant role in the
development of the Emirate as a ﬁnancial markets ‘crossroads’
which is able to connect the Americas, Europe, Asia and Africa.
Many countries in Africa have also issued their own sovereign
Sukuk programmes. These have included Togo’s maiden Sukuk
in 2016, Senegal’s second Sukuk facility and Côte d’Ivoire’s
Sukuk issue in 2015. Other major economies in Africa, including
Kenya and Uganda have also been developing their legal and
regulatory frameworks in order to potentially support a Sukuk
issuance.
THE DUBAI-AFRICA CONNECTION
There are long-standing historic ties in terms of culture, commerce
and connections between the GCC and Africa which have continued
in recent years, particularly with Dubai. Several pan-African
companies have relocated their headquarters to Dubai for a range
of reasons, including the Emirate’s transport links across the
continent and its ﬁnancial regulatory framework. As a result of a
combination of a desire to diversify their ﬁnancial product oﬀering,
attract investment from the GCC, enhance ﬁnancial inclusion from
their Muslim populations and help alleviate poverty, many African
countries have been exploring the role Islamic ﬁnance can play in
the development of their wider economic strategies.
AMENDING LEGISLATION IN AFRICA
Uganda passed a Financial Institutions (Amendment) Bill 2015,
which amongst other things, amended the Ugandan Financial
Institutions Act 2009 and provided for Islamic banking. According
to this Bill’s Preamble, it was found that the existing Ugandan
legislation created barriers to the development and innovation
of new ﬁnancial products, including those which were Shariacompliant. The Bill amended the deﬁnition of a ‘commercial bank’
by including the words ‘economically equivalent Islamic ﬁnance

business’. The Bill also amended the deﬁnition of a ‘ﬁnancial
institution’ , to include ‘an Islamic ﬁnancial institution’.
While these legislative changes were needed, greater
changes are required to the Ugandan framework. For example,
the provisions amending the law were not accompanied by two
key areas required for the successful development of an Islamic
ﬁnance industry. Firstly, legislation facilitating tax neutrality for
the Islamic ﬁnance industry (which would place Islamic ﬁnance
on an ‘equal footing’ with conventional ﬁnance). Additionally,
there were no accompanying ﬁnancial regulations or guidelines
addressing Islamic ﬁnance issued by ﬁnancial regulators in
Uganda. Without these key legal and regulatory requirements, it
will still be a challenge for Uganda to develop its Islamic ﬁnance
market and to attract the participation of international Islamic
ﬁnance players. However, countries such as Kenya have gone one
step further, as the Kenyan National Treasury, in collaboration
with the Kenyan Capital Markets Authority and other ﬁnancial
services sector regulators, have embarked on a full-scale legal
and regulatory review project in order to understand, through
international benchmarks, how they should establish, govern
and regulate an Islamic ﬁnance industry which will be able to
eﬃciently promote the growth of the industry there. This is in line
with the Kenya Vision 2030 strategic plans to develop the banking
sector, promote ﬁnancial inclusion and develop Kenya as a hub
and centre for Islamic ﬁnance in the East Africa Community (EAC)
region. The Kenya Vision 2030 includes programmes to develop
key infrastructure, renewable energy and the agricultural sectors,
all of which are areas where Islamic ﬁnance could play a role and
Dubai in particular has unique experience which could be useful.
In South Africa, the Taxation Laws Amendment Act 2010 inserted
key amendments to South African tax legislation to provide
tax neutrality to Sharia-compliant ﬁnancing arrangements.
Legislative amendments to enable tax neutrality were required to
Volum 05 | Islamic Finance | 07
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“A key requirement
for Islamic ﬁnance
to ﬂourish is a
supportive legal
and regulatory
framework.”

create a level playing ﬁeld because of how Islamic ﬁnancings are
structured with multiple transactions to achieve the same results
as in conventional ﬁnance resulting in multiple layers of tax. This
was an issue the UK faced in the early 2000s, which resulted in the
UK Finance Act 2005 providing stamp duty land tax relief on Islamic
ﬁnance transactions (where multiple transfers ocur). Subsequent
amendments to the UK’s tax laws were then introduced to provide
tax neutrality to a number of structures used in Islamic ﬁnance
transactions. From a legislative drafting perspective, as the UK is a
non-Muslim secular country, its secularity had to be reﬂected in its
laws and regulations. ‘Alternative ﬁnance arrangements’ was the
terminology used in the UK tax amendment laws and the diﬀerent
Islamic ﬁnance structures were described in the laws rather than
using Arabic terminology, i.e. Sukuk was described as ‘alternative
ﬁnance investment bonds’. This shows how the Islamic ﬁnance
industry has overcome diﬀerent legal systems and geo-political
systems around the world.
Further aﬁeld, countries like Indonesia, which issued its 10year master plan to boost Islamic ﬁnance there, have recognised
the important role legislation and regulation has in unlocking
the economic potential of Islamic ﬁnance. Given Dubai’s leading
position in the area of Islamic ﬁnance, legal services ﬁrms
established here with the relevant experience, government
entities and ﬁnancial institutions are all well-positioned to assist
both established and emerging ﬁnancial centres in developing
their legal and regulatory frameworks to support the ongoing
development of Islamic ﬁnance.
SHARIA-COMPLIANT ASSET MANAGEMENT
One of the other key drivers in the development of the Islamic
ﬁnance industry, both in Dubai and globally, has been the Shariacompliant asset management and investment funds sector.
Back in 1993, Dow Jones and Company, Inc. decided to establish
an Islamic equity index, and create Sharia ‘screens’ to ﬁlter out
equities which did not comply with an Islamic criterion. In 1998,
the Dow Jones Islamic Market Index was formed and Islamic
equity markets have continued to develop globally, oﬀering asset
managers the ability to easily establish Sharia-compliant equity
investment funds. Several other leading global indices followed,
with their own Sharia compliant solutions, e.g. NASDAQ, Canada’s
S&P/TSX, the UK’s FTSE, and India’s S&P BSE 500. Coupled with
08 | Emirates Law Business & Practice | January 2017

the growth in Sukuk, commercial real estate and private equity
investment opportunities across Europe, asset managers have
been able to successfully establish a wide portfolio of Shariacompliant investment funds across diﬀerent asset classes and
many such asset managers have established a presence in the
UAE. A key factor in encouraging and attracting global asset
managers to set-up locally has most likely been the supportive
legal and regulatory framework which the UAE oﬀers.
UAE REGULATORS
In the DIFC, the Dubai Financial Services Authority (DFSA) through
its Rulebook and DIFC law has continued to develop a regulatory
environment which international asset managers based in Tier-one
regulatory jurisdictions will be familiar with. There is a supportive
framework in the DIFC for Islamic ﬁnance and emphasis on clarity
in areas such as Sharia-governance and observation of other
internationally recognised Islamic ﬁnance standards including
those issued by the Accounting and Auditing Organisation for
Islamic Financial Institutions (AAOIFI). Over in Abu Dhabi, the
UAE’s most recent ﬁnancial freezone, the Abu Dhabi Global
Market (ADGM) in establishing its legal and regulatory regime,
has explored a wide range of international benchmarks in order
to develop a framework which should be able to support the
development of a ﬁnancial sector, including Islamic ﬁnance and
Sharia-compliant asset management. In addition, while the DIFC
and ADGM oﬀer common law-based frameworks within the wider
civil law regime found in the rest of the UAE, the Federal UAE
securities regulator, the Securities and Commodities Authority
(SCA), has also recently revamped its mutual funds regulations.
Recent developments here include the introduction of a more
robust framework which should help encourage the issuance of
locally-domiciled investment funds, including Sharia-compliant
funds. Though much work is still required, it has been through
enhanced legal and regulatory clarity that the UAE’s Shariacompliant asset management sector has been able to develop
and attract asset managers to establish a presence in the UAE,
connecting Dubai with the other major asset management and
funds centres including London, New York, Luxembourg, Singapore
and Hong Kong. An interesting trend in the region has been the
establishment of Sharia-compliant fund platforms by leading
regional Sharia-compliant asset managers. For example, SEDCO

Capital, the Saudi Arabian-based asset manager and one of the
leading providers of Sharia-compliant investment solutions, has
developed and launched an innovative, award-winning investment
platform of Sharia-compliant funds domiciled in Luxembourg.
It has 14 strategies and AUM of close to USD 1.7 bn and is a good
example of the combination of Sharia-compliance and adherence
to the tenants of the UN Principles for Responsible Investment
(UN PRI). There are around 1,642 signatories to the UN Principles
for Responsible Investment (UN PRI) representing about USD
60 trillion in assets under management. The UN PRI works to
understand the investment implications of environmental, social
and governance (ESG) factors through key principles such as
Capital, Arabesque and Saturna, with a goal to achieve a more
‘economically eﬃcient, sustainable global ﬁnancial system’ within
the asset management industry. With Sharia-compliant asset
managers signing up to UN PRI sustainability and responsibility is
becoming a recurring theme.
SOCIAL RESPONSIBLE INVESTMENT
Islam’s ethical-legal framework provides a strong consciousness
of, and concern for, societal and environmental well-being. As
such, many of the key fundamentals behind the contemporary
global Social Responsible Investment (SRI) have already existed
within the Sharia for over a thousand years. As a result, in more
recent times, these classical principles have been able to manifest
themselves within the modern Islamic ﬁnance industry.
For example, in November 2014, the World Bank, acting as
Treasury Manager for the International Finance Facility for
Immunisation Company (IFFIm), launched an inaugural Sukuk, which
raised over USD 500 mn for Gavi Alliance, a global organisation
dedicated to improving access to vaccines for children in the
world’s poorest countries. The Sukuk was oversubscribed by USD
200 mn and attracted a widely diverse investor base (21% in Asia,
11% in Europe and 68% in the Middle East and Africa, with central
banks/oﬃcial institutions taking up 26%), which also helped
demonstrate that the appetite for such Sukuk was truly global.
A second Sukuk was issued in September 2015 raising another
USD 200mn with the same purpose and similar success. Malaysia,
which was once one of the leading markets for Sukuk issuance
and Islamic ﬁnance, has decided to take the lead in incorporating
an SRI framework within its regulatory framework. The Securities
Commission Malaysia, launched an SRI Sukuk framework in
August 2014 in order to help facilitate the ﬁnancing of certain
deﬁned SRI initiatives. This enabled Khazanah (Malaysia’s stateowned sovereign wealth fund) to issue the ﬁrst SRI Sukuk,
which received an initial rating of AAA, in order to fund children’s
educational programmes back in 2015. As a result it may only be
a matter of time before the UAE considers how it can incorporate
the global trend towards SRI within its own ﬁnancial sector and
provide regulatory guidance on how this can be incorporated
into its Islamic ﬁnance industry. However, following the 2015
United Nations Climate Change Conference, the UAE took the
lead in imposing exemplary targets on itself for 2021 to reduce
its carbon footprint. Abu Dhabi has also undertaken a number
of initiatives to address climate change through the Abu Dhabi
Vision 2030, which aims to achieve a 64% contribution of GDP
by the non-oil sectors. Similarly, the Sheikh Mohammed Bin
Rashid Al Maktoum Solar Park (which is positioned to be the
largest single-site solar project in the world with a planned

capacity of 5,000MW by 2030, and forms a major part of the
Dubai Integrated Energy 2030 plan to increase Dubai’s nonhydrocarbon energy-mix by 2030), will be a golden opportunity
for the potential issuance of a ‘Green Sukuk’. With the global size
of unlabelled climate-aligned bonds estimated at over USD 530
bn and labelled green bonds at over USD 65 bn, the opportunities
the UAE could see resulting from COP21 may also pave the way
for new innovative opportunities in the Islamic ﬁnance industry
in environmentally-conscious Sharia-compliant ﬁnancings.
CODIFICATION
One ﬁnal area of debate is codiﬁcation. The issue of codifying
rules which relate to the Sharia is not a new one - whether it is
the development of Islamic jurisprudence over the ages through
canonical texts, Caliph Harun Al-Rashid’s (786-809 CE) attempted
Islamic law codiﬁcation project or the Ottoman Majalla el-Ahkam-iAdliya of the late 1800s, as a result of the range of diverse opinions
found across the various Islamic Schools of Law, setting a standard
set of Islamic rules has not been without its challenges. However,
it is an issue the UAE has been considering. In August 2016, the
UAE Cabinet stated its plans to establish an Islamic framework
which could set a global standard across various areas of Sharia
governance, including Islamic ﬁnance. It is clear a key requirement for
Islamic ﬁnance to ﬂourish and develop is that there is a supportive
legal and regulatory framework. Coupled with global investor
appetite for Islamic ﬁnance products, such as Sukuk, and the ever
increasing role Islamic ﬁnance is playing in the wider ﬁnancial
economy, the UAE and in particular Dubai, as the region’s leading
ﬁnancial services hub, is well positioned, through government
initiatives (such as the Dubai Islamic Economy Development
Centre), its ﬁnancial institutions and its legal services industry, and
has the ingredients required to establish a global ‘golden’ regulatory
framework for Islamic ﬁnance.
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A less standard form of ﬁnance
With Islamic ﬁnance growing in the UAE, our expert panel explains the legal and
regulatory differences between it and more conventional ﬁnance both onshore in the
UAE and key freezones.

“

Islamic Finance has grown considerably, particularly in the
last decade and as a result it is easy to overlook the fact it is
still a niche area which relatively speaking is still in its infancy,”
says Azlin Ahmad of Al Tamimi & Co.
“Sharia-compliant ﬁnancial assets are currently estimated
at roughly $2 trillion, covering bank and non-bank ﬁnancial
institutions, capital markets, money markets, and insurance.
These assets are expected to reach $3.4 trillion by the end 2018,”
adds Mohammed Paracha of Norton Rose Fulbright.
“However, one of the biggest barriers to growth in the Sharia
market is the lack of both local and international Sharia standards,
which unfortunately has led to an uncoordinated approach on
matters like ﬁnancing structures, corporate governance, and
ancilliary Sharia services such as trading platforms and tax
treatments,” Ahmad adds.
WHERE DOES THE UAE FIT IN WITH THE LEGAL AND COMMERCIAL
DEVELOPMENT OF THIS INDUSTRY?
“It should come as no surprise that the UAE is a leading global
jurisdiction and market for Islamic ﬁnance,” says Rahail Ali of
Hogan Lovells. “Even after a cursory glance at economic journals
you can see Dubai is at the forefront of the ‘Global Islamic
Economy’. Islamic ﬁnance can be seen as being aligned to the
ethical ﬁnancing movement or a belief in ﬁnancing and investing
in a way that embraces ethical principles. Although there is one
important diﬀerence between Islamic ﬁnance and this movement
- while ethical principles can be the subject of contention, Islamic
ﬁnance principles are unassailable and this comes from religious
conviction. This means there is a lineal relationship between users
of Islamic ﬁnance and suppliers of Islamic ﬁnance. The greater the
demand for it, the greater the supply.”
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“As a result of this,” Ali adds. “The UAE has a high concentration
of Islamic banks and has also established a number of pioneering
Islamic banks. Following the success of those ﬁnancial institutions,
more Islamic ﬁnancial institutions have then been founded
here and Islamic ‘windows’ or divisions have also been added to
existing conventional ﬁnancial institutions both in the Gulf and
internationally.”
“According to World Bank ﬁgures, Islamic ﬁnancial assets
have grown by 15% to 20% a year since 1990 which has exceeded
comparable sector growth rates in the conventional ﬁnancial
sectors. Islamic ﬁnance has also become global, and the world’s
leading ﬁnancial centres are showing an increased appetite for
it,” Ali explains. “What is worth noting is that the UAE is at the
forefront of this development through Islamic banking product
and services development and is also making Islamic ﬁnance more
accessible through increased standardisation. If you carry out a
quick search in the retail banking sector here you will see Islamic
banks providing Sharia compliant alternatives to conventional
banking products and services. This has been facilitated by the
work of Sharia scholars working with UAE Islamic banks in order
to create products which are structured to be Sharia compliant.
Similarly, just as conventional banking has beneﬁtted from
standardisation of documentation and ﬁnancing procedures, law
ﬁrms and Islamic ﬁnancial institutions in the UAE have been able in
a practical way to enhance the Islamic ﬁnance market by making it
more easily accessible through template documentation,” Ali says.
“At the start of 2016, a number of Islamic compliant transactions
were announced,” Mohammed Paracha of Norton Rose Fulbright
says. ”These have also further fostered Dubai’s aim of becoming
an international Islamic capital.”
“In addition, a recent study by Bloomberg revealed UAE

residents were increasingly inclined to choose Islamic ﬁnance
options over conventional ones. This shows the growth of
awareness of Islamic products among consumers in the Emirates.
It is an important step forward in the growth of Islamic products in
the UAE,” Mohammed Paracha adds.
“However, with this growth has also come, calls for the
strengthening of Islamic ﬁnance regulations and the supervision
of the banking industry including an expansion of the rules on the
issuance of Islamic products.”
HOW DOES THE UAE LEGAL FRAMEWORK OPERATE?
“The UAE is governed by a civil law system and its Civil Code has
a strong Sharia foundation which helps support the regulation of
Islamic ﬁnancial products here,” Mohammed Paracha explains.
“The principal governmental and regulatory policies governing
the UAE banking sector (except in the DIFC which has its own
regulatory authority called the Dubai Financial Services Authority
(DFSA)) are Federal Law No. 10/1980 On the Central Bank, the
Monetary System and the Organisation of Banking, Federal Law
No. 18/1993 as amended, Federal Law No. 6/1985 On Islamic banks,
ﬁnancial establishments and investment companies (which is
known as the Islamic Banking Law) and various circulars, notices
and resolutions which have been issued by the UAE Central Bank
Board of Governors,” Mohammed Paracha adds.
“The most important point when it comes to Federal Law No.
6/1985,” explains Mazen Boustany of Baker McKenzie Habib Al
Mulla, “lies in the fact it has waived some restrictions which are
found in Federal Law No. 10/1980. These mainly relate to the
prohibition of commercial banks owing assets and acting as
traders. This is because as we know Islamic Finance is an asset
based form of ﬁnancing and so Islamic banks and Islamic Finance
Institutions need to be able to own assets in order to be able to
provide ﬁnancing to individuals and corporates.”
“This law also provided for the creation of a centralised Sharia
Board, although at present no such board exists.”
“Those interested in Islamic ﬁnance should also look at Central
Bank Regulation No. 165/6/2004, which covers ﬁnance companies
that operate in compliance with Islamic Sharia,” Boustany continues.
“Although, while the Central Bank is the principal ﬁnancial services
regulator for banks and ﬁnancial institutions in the UAE, entities of
this type are also subject to additional registration and licensing
requirements at both Federal and Emirate level,” adds Mohammed

Paracha.
“The key requirements for those who wish to undertake
Islamic Banking in the UAE is to have an Islamic Sharia Board and
Islamic Sharia oﬃcer who can coordinate between the company’s
management and its Islamic Sharia Board,” Boustany explains.
“The Islamic Sharia Board has to oversee all the products the
Islamic ﬁnancial institution is rolling out and needs to ascertain
that they are Sharia compliant. Islamic Finance is an asset based
form of ﬁnancing and risk and proﬁts are usually shared between
the ﬁnancier and the client because a client cannot be made to bear
all the risks if the transaction is to be considered Sharia compliant.”
“There also needs to be the usual prohibitions involving
interest and qualitative and quantitative screening in relation to
certain industries (such as pornography, the weapons industry
and gambling) and on the percentage of the proﬁts which are
generated by the companies from the ﬁnancial instruments.”
“Conventional banks in the UAE can set up Islamic subsidiaries
if they wish to carry out Islamic banking activities in the Emirates,”
Boustany adds.
WHAT IS THE DIFC POSITION?
“There are the Islamic Finance Rules which apply to any ﬁnancial
institution which wants to operate in or from the DIFC in accordance
with Sharia,” Boustany states. “In the DIFC, the underpinning law in
the area of Islamic ﬁnance is the Law Regulating Islamic Financial
Business, DIFC Law No. 13/2004 which has been amended,”
Mohammed Paracha explains. “Under this law, any ﬁrm which
holds itself out as conducting Islamic ﬁnancial business must
have a special endorsement on its license from the DFSA. This
allows the ﬁrm to operate as a wholly Islamic ﬁrm, or to operate

KEY LAWS
Federal Law No. 6/1985
On Islamic Banks, Financial Establishments and
Investment Companies
Under this UAE law Islamic banks, ﬁnancial establishments
and investment companies are those whose Articles
of Association or bylaws comprise an obligation to the
enforcement of the provisions of the Islamic Sharia and
who carry out their activities in line with these provisions.
This law also covers branches and offices of foreign Islamic
banks, ﬁnancial establishments and investment companies
licensed to operate in the state.
Federal Law No. 10/1980
On the Central Bank, the Monetary System and the
Organisation of Banking
This law provides the legal backdrop of the conventional
banking and monetary system in the UAE but is also
relevant to those involved in Islamic ﬁnance.
Federal Law No. 18/1993
The Commercial Code or Law Issuing Commercial
Transactions
This law covers a range of areas including commercial
obligations, banking operations and commercial papers and
is relevant to those involved in Islamic ﬁnance.
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an Islamic window.”
“The DFSA refers to three important factors which drive its
regulation of Islamic ﬁnance,” Mohammed Paracha notes. “These
include that the DFSA is a risk-based regulator. This means it tries to
align its laws and rules, and its supervisory practice, to the actual risks
which are posed by the business in question. As a result the DFSA
believes similar risks should be treated similarly. So where the risks in
Islamic and conventional ﬁnance really are similar, it believes similar
rules and regulation should apply.”
“The DFSA is also committed to world-class regulation based
on international best practices and standards. In terms of Islamic
ﬁnance, the DFSA views those standards as being the ones set
by the Islamic Financial Services Board and the Accounting and
Auditing Organisation for Islamic Financial Institution,” Mohammed
Paracha adds. “Finally, the DFSA is committed to regulating the
ﬁrms it authorises within an international framework and in an
international way, if this is possible.”
“The DFSA is a ‘Sharia Systems Regulator’ and not a ‘Sharia
Regulator’. This means any ﬁrm which conducts Islamic ﬁnancial
business there must put systems in place to ensure that the business is
conducted in accordance with Sharia,” Mohammed Paracha continues.
“This includes appointing a Sharia Supervisory Board (SSB) made
up of at least three competent scholars. The ﬁrm must also have
procedures in place to disseminate the SSB’s rulings, and they
must conduct regular Sharia reviews and an internal audit. These
systems requirements provide the DFSA, and ﬁrms, with a clear
and enforceable measure against which a ﬁrm’s performance can
be assessed.”
WHAT IS THE ADGM POSITION?
“The ﬁnancial services regulatory framework for the Abu Dhabi
Global Market (ADGM) also looks to international best practice,”
Mohammed Paracha adds. “It has incorporated aspects of
regulatory regimes from Europe, the US, Singapore, Australia
and Hong Kong in its regulations. The Financial Services and
Markets Regulations 2015 (FSMR) adopted by the board of the
ADGM include Islamic products in the list of ﬁnancial instruments
which are subject to regulation under the Islamic Finance Rules.”
“The ADGM’s Islamic Finance Rules contemplate two categories
of Sharia-compliant ﬁnancial institution,” Mohammed Paracha
adds. “These are Islamic Financial Institutions (which are ﬁnancial
institutions which undertake all their activities in compliance with
Sharia) and Islamic Windows (which are segregated business units
of conventional ﬁnancial institutions where only the segregated
business unit undertakes Sharia-compliant activities).”
“This approach reﬂects the way in which the Islamic banking
world operates and is consistent with the approach taken in other
jurisdictions. The Islamic Finance Rules have been prepared as a
supplement to other ADGM rulebooks. In practice, this means, an
Islamic Financial Institution or Islamic Window must comply with all
of the regulations which apply to conventional ﬁnancial institutions,
and comply with Islamic Finance Rules. This level of overlap is
necessary to ensure ﬁnancial institutions are subject to the same
standards of regulation whether they are Sharia-compliant or not”.
“It has also been hoped this harmonisation of the regulatory
approach will encourage the growth of the Islamic banking industry by
ensuring that no party is adversely impacted by investing and banking
in accordance with their ethics,” Mohammed Paracha explains.
“The additional regulatory compliance obligations set out in the
12 | Emirates Law Business & Practice | January 2017

Islamic Finance Rules address the key issues for Islamic banking
which are Sharia supervision, and accounting and audit. The
ADGM’s Islamic Finance Rules allow Islamic Financial Institutions
and Islamic Windows to adhere to whichever school of thought the
institution elects, so an Islamic Financial Institution or an Islamic
Window need only maintain an appropriately qualiﬁed Sharia
board. Questions of Sharia compliance are that Sharia board’s
responsibility. The Islamic Finance Rules also allow for the ADGM’s
establishment of a central Sharia board, should it wish to do so in
the future in order to harmonise interpretations.”
WHAT IS A FATWA AND HOW IS IT OBTAINED?
“A Fatwa is a certiﬁcate of Sharia compliance and is usually
issued by the Sharia Advisory Committee of the Islamic Bank
or sometimes a Sharia compliant borrower,” Ali Rahail of Hogan
Lovells explains.
“Malaysia is unique in having created a centralised Sharia
Committee but there is no comparable Islamic ﬁnance institutions
in any other jurisdiction, including the UAE at present.”
ARE THERE ANY INTERNATIONAL STANDARDS?
“As a result of the lack of local standards governing Islamic Finance,
there have been some international standards issues. For example,
the Accounting and Auditing Organisation for Islamic Financial
Institutions (AAOIFI), which is a non-proﬁt corporate body based in
Bahrain, has formulated accounting, auditing, governance and Sharia
standards for Islamic ﬁnancial institutions, which are known as the
AAOIFI Standards),” Ahmad explains. “Over time, these standards
have become a resource for many Sharia bankers and advisors. Their
appeal is that they set out the most popular Sharia structures and
detail the minimum expected standards and the Sharia justiﬁcation
behind them. In some ways, the AAOIFI Standards have narrowed
the divergent approaches in many of the key issues which were
previously debated by the scholars. However, the AAOIFI Standards
cannot be credited with having any legal force. They merely set out
suggested guidelines which participating banks can adopt,” Ahmad
notes. “From a legal perspective, there have been attempts to
import the AAOIFI Standards into Sharia ﬁnancing documentation,
and make the choice of governing law clause in these documents
subject to interpretation of the AAOIFI board. However, the problem
with this is it does not take into account the fact that AAOIFI merely
formulates accounting standards which deal with Sharia aspects

of a ﬁnancing structure, and is not a comprehensive alternative to
a codiﬁed body of law which would be better suited to deal with the
full spectrum of legal aspects in a dispute resolution.”
WHAT DOES IFSB DO?
“In parallel with AAOIFI, there is another international standard-setting
body based in Kuala Lumpur called the Islamic Financial Services Board
(IFSB) which aims to ‘promote and enhance the soundness and stability
of the Islamic ﬁnancial services industry by issuing global prudential
standards and guiding principles for the industry.’ These standards
are broadly deﬁned to include banking, capital markets and insurance
sectors,” Ahmad explains. “However, the IFSB standards are not as
widely adopted in the Middle East as those of AAOIFI, and are not
commonly used as a reference point in the UAE.”
ARE REGULATIONS NEEDED?
“It has been debated whether it is actually necessary to regulate the
Islamic ﬁnance industry or whether it would be better to leave it to
market forces,” Ahmad adds.
“After all Sharia accreditation is a reputational issue rather
than a legal one, and many of the concerns raised by the lack of
consistent
and economic considerations. Some commentators believe
therefore that it would be better to allow these market forces to
evolve naturally and correct any deﬁciencies.”
MINIMUM STANDARDS
“However, what is widely agreed is that there is a strong need for
a basic set of agreed minimum standards for Sharia ﬁnancing,
particularly as there is an international shortage of qualiﬁed
scholars, and this can lead to potential conﬂicts of interest where
scholars sit on multiple boards,” Ahmad adds.
“This issue can also lead to an adverse impact on costs and timelines. For example, it can take a lot of time to ensure all the various
banks’ Sharia scholars in a syndicated ﬁnancing are satisﬁed with
the structure and documentation. There can be cases where there
are inconsistent Sharia pronouncements (fatwa) being issued by
diﬀerent scholars which lead to divergent approaches on issues
like selling down in the secondary market and cross border ﬁnancing. A uniﬁed body for Sharia pronouncements would be an ideal
solution to this problem, as an objective set of Sharia standards
would also provide predictability, credibility and consistency.”

DIFFICULTIES IN DEVELOPING INTERNATIONAL STANDARDS
“However, the implementation of national and global Sharia
standards is not without its challenges. There are multiple
considerations to note,” Ahmad explains. “For example, such
standards would have to provide suﬃcient certainty and detail
without curbing the ability of industry participants to innovate
with new products or cater for diﬀerent market expectations.
The necessary coordination between institutions and countries
which would be required to draw up such standards would also
take time and eﬀort. It would also be necessary to decide whether
these international standards would be treated as having the
force of law or if they would act simply as guidelines or soft laws.
Decisions would also need to be taken on what sanctions would
be suitable for breaching them or if there would merely be selfregulation, and the extent to which the regulators would monitor
participants would also have to be decided. From an international
viewpoint, diﬀerence between civil law and common law
jurisdictions could also create problems for certain structures.
For example the concepts of trust and beneﬁcial interest are
not recognised in civil law but are fundamental features in many
Sharia structures. This could mean that the eﬀectiveness of
global Sharia standards could be limited unless the laws in the
local jurisdiction also follow them.”

ISLAMIC FINANCE FORMS
Murabaha
Article 505 of Federal Law No. 5/1985 states if both parties
declare a price other than the price agreed upon the true
price will prevail.
Bal Salam
Article 568 of Federal Law No. 5/1985 states Selm is the sale
of property with deferred delivery against a pre-paid price.
Musharaka
Article 654 of Federal Law No. 5/1985 states partnership is
a contract, by which two or more persons, undertake to
contribute jointly in an undertaking of a pecuniary nature
by providing a contribution of property or services, with the
object of sharing in the proﬁts or the losses of the undertaking.
Mudaraba
Article 693 of Federal Law No. 5/1985 states the speculative
partnership is an agreement whereby the capital owner
agrees to provide the capital and the other party to
endeavour and work with the aim of realising a proﬁt.
Ijara
Article 742 of Federal Law No. 5/1985 states a lease grants
ownership of the use of a speciﬁc thing to the lessee for a
certain time in return for a ﬁxed rent.
Istisna’a
Article 872 of Federal Law No. 5/1985 states a contract for
work is one by virtue of which one of the parties undertakes
to do a piece of work in consideration of a remuneration
which the other party undertakes to pay.
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IS IT COMPULSORY FOR AN ISLAMIC FINANCE TRANSACTION TO
USE THE ‘SHARIA’ AS THE GOVERNING LAW FOR DOCUMENTS IN
THE UAE?
“No this is not compulsory,” says Ali. “While some scholars prefer
to make documentation subject to the principles of Sharia (or with
the Sharia prevailing where there is a conﬂict with the expressed
governing law) this can raise more legal issues than it might resolve.
That is because Sharia is not a codiﬁed set of rules and aside
from the core principles which are readily understood, there is no
absolute position on the application of the principles of Sharia in
marginal or diﬃcult to interpret cases, consistent with the Islamic
ethos to encourage debate and discussion so that a consensus
can emerge. As a result, as is the case with conventional ﬁnancing,
Islamic ﬁnancing is documented with a speciﬁc governing law (e.g.
UAE law) and the jurisdiction of the relevant courts or arbitral
body is chosen by the parties,” Ali explains.
“However, there are cases where Islamic ﬁnance contracts
are governed by ‘the principles of the Sharia’. In a practical sense,
judicial courts are not experts in Sharia so there can be obvious
areas for legal uncertainty in terms of the practical application
of those principles. As a result, a common approach is that the
parties ensure that the contract terms are Sharia compliant, with a
chosen governing law, so that the adjudication body can determine
any dispute from the terms of the contracts themselves.”
“The key point is that the contracts need to be self-standing
in order to maintain the integrity of Sharia and avoid disputes
through inadequate provisioning. After all Islam encourages
contracts and legal certainty,” Ali adds.
IS THE GRANTING OF SECURITY OR GUARANTEES PERMITTED
IN ISLAMIC FINANCE?
“The creation of security is perfectly permissible under the
principles of Sharia. At present, there are many facilities being
secured by various types of security,” says Ali.
“One consideration for banks ﬁnancing under an ‘ownership’
structure is whether that ownership interest by the bank cuts

FREEZONE LAWS AND RULES
DIFC Law No. 13/2004
Law Regulating Islamic Financial Business
Under this law any ﬁrm which holds itself out as
conducting Islamic ﬁnancial business must have a special
endorsement on its license from the DFSA.
DFSA Islamic Finance Rules
These Special Rules govern the conduct of people involved
in Islamic ﬁnance.
Abu Dhabi Global Markets Rules
Financial Services and Markets Regulations 2015
These rule include Islamic products in the list of ﬁnancial
instruments which are subject to regulation under the
Islamic Finance Rules.
ADGM Islamic Finance Rules
These rules apply to both Islamic Financial Institutions and
Islamic Windows.
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across the ability of the borrower to pledge or secure the asset
in favour of those banks (or perhaps even conventional banks in a
separate tranche of the facility),” Ali adds.
“For example, in an ijara structure the assets are purchased by
the bank or banks and leased back to the borrower. As a result,
the borrower only has a leasehold title in and to the assets and a
limited ability to secure those assets. Of course, it could be argued
that the bank does not need security as it has ownership of these
assets but ‘looking through’ the structure to the commercial intent
of the parties, there may be an argument that the borrower can
and should be in a position to secure those assets.”
WHAT ARE THE TAXATION AND OPERATIONAL CONSIDERATIONS?
“Almost every jurisdiction which is seeking to support Islamic
ﬁnance, has needed to make amendments to its overarching
tax regime,” Ali explains. “Often the ownership structures will
be adversely impacted by taxation levies on property transfers.
Having ownership in assets for the tenor of a ﬁnancing can
also appear to create additional operational risks for a bank
participating in an Islamic ﬁnance ‘ownership’ structure. However,
the reality is that the parties to these transactions recognise
that the intent of the structure is to create the commercial eﬀect
of a borrowing and not to create an undue burden on the bank.
Therefore, the risk that may otherwise be borne by the ‘owner’ of
assets is contractually passed to the borrower. “
“For example, in an ijara there will always be a servicing agency
agreement under which the bank appoints the borrower as its
agent to ensure the leased assets are insured, maintained and
properly stored,” Ali explains. “As a result, any damage, loss or third
party claims to or against those assets during the tenor of the
facility amount to a claim against the borrower and not the bank.”
“The bank has full recourse to the borrower for any claim that the
bank has to address during this tenor. The Islamic ﬁnance industry
has worked hard to create usable structures which comply with the
Sharia but which also recognise the purpose behind the transactions
and try to mirror, to the extent it is possible, the commercial eﬀect
which would otherwise be achieved in a conventional lending
transaction. The Islamic ﬁnance industry does not want to impose
additional burdens or risks on participants,” Ali adds.
DO INSTITUTIONS NEED TO APPOINT THEIR OWN SHARIA
ADVISORY COMMITTEE TO PARTICIPATE IN, OR STRUCTURE A
SHARIA COMPLIANT FINANCE TRANSACTION?
“Financial institutions do not need to appoint their own Sharia
Advisory Committee. A conventional bank oﬀering Islamic
products will ﬁnd it suﬃcient to participate in a transaction in
which the borrower is comfortable with the Sharia compliance of
the structure. Participants can look to the approvals granted on
the transaction by either the borrower or another participating
Islamic institution,” Ali explains.
ARE THERE ANY SPECIAL DISPUTE RESOLUTION PROVISIONS OR
FORUMS FOR ISLAMIC FINANCE IMPOSED BY LAW IN THE UAE?
“This is a frequently asked question,” Ali notes. “However, there are
no special dispute resolution requirements which are applicable
to Islamic ﬁnance transactions generally in the UAE. This means
when it comes to Islamic ﬁnance, the choice of dispute resolution
mechanism and the forum in which it such is conducted is not
dictated by the fact a particular transaction is an Islamic ﬁnance

transaction per se but by general legal principles which are
relevant to the parties. In this respect, the UAE is the same as other
jurisdictions as it provides a level playing ﬁeld in terms of legal
jurisdiction for the Islamic ﬁnance industry and conventional banks.”
DIEDC
“In Dubia, there is a body called the Dubai Islamic Economy
Development Centre (DIEDC) which was established in 2013 under
the supervision of His Highness Sheikh Hamdan bin Mohammed
bin Rashid Al Maktoum, Crown Prince of Dubai, in order to develop
and promote Dubai as the global capital of the Islamic economy,”
Mohammed Paracha says. “DIEDC is founded on seven pillars,
one of which includes ﬁnance. This and Dubai’s strategic location
and infrastructure has enabled DIEDC to play an inﬂuential role
in forging a global Islamic ecosystem for the Muslim world. In
October 2016, DIEDC announced that they were in advanced
discussions with the UAE Central Bank to obtain approval for a
wholesale Islamic banking license for a new entity, which will be
called the Emirates Trade Bank.”
“This bank will be the world’s ﬁrst Sharia-compliant trade bank
specialising in international trade and commodity ﬁnance. The aim
is that it will provide multiple ranges of products and services which
help support trade ﬂows in and out of the UAE. It is also hoped this
bank will assist businesses in the UAE to grow their trade ﬂows by
providing risk mitigation, ﬁnancing and market access.”
ARE THERE PLANS FOR A UAE SHARIA AUTHORITY?
“Currently, individual ﬁnancial institutions run their own Sharia
boards. Financial Institutions can achieve Sharia compliance
in various ways, including by adopting national regulations,
voluntary Sharia-compliant standards and the directives and
resolutions of the ﬁrms’ internal Sharia supervisory boards,”
Mohammed Paracha explains. “Voluntary standards are also
issued by standard-setting bodies like the Accounting and
Auditing Organisation for Islamic Financial Institutions and the
Islamic Financial Services Board.”
“In May 2016, the UAE Cabinet approved the launch of a
new Sharia Authority, which will be a national regulator setting
standards for Islamic ﬁnance products,” Mohammed Paracha says.
“The aim of this is to provide a uniﬁed Sharia authority which can
act as the UAE’s ultimate arbiter on Islamic ﬁnance jurisprudence.”
“In 2012, Oman launched a national Sharia board, while Bank
Negara Malaysia, the Malayasian Central Bank and the world’s
largest individual issuer of Sukuk, launched its national Sharia
board almost 20 years ago in 1997. The aim is that the UAE
board will be modelled on the Malaysian national Sharia board,”
Mohammed Paracha adds. “The UAE board will also have a wide
remit when it comes to approving products and attempting to
establish consistent Sharia standards across all Islamic products.”
“This new board will oversee the Islamic ﬁnancial sector,
approve ﬁnancial products and set rules and principles for banking
transactions in accordance with Islamic jurisprudence on ﬁnance.
The idea is the Central Bank will oversee it and select members
of the new board, while ﬁnancial institutions will contribute to
the board’s running by paying fees to the Central Bank. Details
of the timeline for the establishment of this new board have
not yet been provided. In practice, at present in the UAE Islamic
banks and ﬁnancial institutions maintain an internal SSB which
are groups of scholars who decide on whether individual products

are consistent with Islamic jurisprudence on ﬁnancial aﬀairs and
are religiously permissible. Islamic ﬁnance must apply religious
principles on trade, such as the ban on the payment of interest and
prohibition of pure monetary speculation,” Mohammed Paracha
notes. “The new national regulator will not replace individual
banks’ Sharia boards, but it will approve new products which have
already received approval from individual Sharia boards. Many of
the Gulf states have historically followed a fairly decentralised
model of Islamic ﬁnance regulation. The hope behind introducing
a national regulator is to try and encourage more transactions and
bring standardisation to the market.”
WHAT DOES THE FUTURE HOLD?
“Given the continued and steady growth and popularity of Islamic
ﬁnance, the UAE has recognised the need for it to introduce
more regulation to increase the stability and prosperity of the
industry,” says Mohammed Paracha. “The introduction of both the
new Sharia authority and a Sharia-compliant trade bank signals
the move towards more regulation, including the centralisation
of compliance and continued promotion of Islamic ﬁnance in the
country.”
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Jurisdiction

by Jurisdiction
Islamic Finance

Islamic Finance
Qudeer Latif, Shauaib Mirza and Jessica Eilts of Clifford
Chance provide a global run-down of some key steps
being implemented in jurisdictions across the world to
help attract and facilitate the growth of Islamic ﬁnance.

GLOBAL POSITION
At present
The global Islamic ﬁnancial services industry is now estimated
to be worth almost US$1.88 trillion according to the Islamic
Financial Services Industry Stability Report 2016. Although
the Islamic ﬁnance market currently only represents about
1% of the worldwide ﬁnancial services industry, the rapid
growth in this industry has seen it recently expand into new
jurisdictions and move from being a niche product to the
mainstream. Islamic ﬁnance structures are no longer only
seen in the Middle East or other traditional Islamic ﬁnancial
centres but have evolved into non-Islamic jurisdictions.
Many governments have taken, or are taking, steps
to accommodate Islamic ﬁnancing in order to ensure
equal treatment, particularly from a tax perspective,
between Islamic and conventional forms of ﬁnance. For
some jurisdictions the ability to execute Islamic ﬁnance
transactions oﬀers the ability to tap into additional
liquidity. For others, the ability to execute Islamic ﬁnance
transactions is a key component of continuing to be an
international centre for ﬁnance.
UNITED ARAB EMIRATES
In the future
It is expected the global growth of Islamic ﬁnance will continue
at its current rate. It is only likely to be inhibited by ﬂaws in
the industry itself, such as a failure to invest adequately in
resources, both in terms of regulation and personnel. Going
forward, the expectation is that more jurisdictions will enact
legislation to provide a level playing ﬁeld for Islamic ﬁnance
investments. We have here a snapshot of the current status
of Islamic ﬁnance in diﬀerent jurisdictions.
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Many provisions of the UAE Civil Code (Federal Law No. 5 /1985)
are founded on Islamic law rules and principles, and a number
of the articles in this law cover Islamic ﬁnancing structures.
This ensures a sound legislative basis for the structuring of
Islamic ﬁnance solutions. Equally important from a practical
perspective is that Dubai has also established itself as the
Centre for the Islamic Economy, of which Islamic ﬁnance is a
core principal.

TURKEY
Although Turkey is a secular jurisdiction, signiﬁcant strides have been taken in recent years for the purposes
of facilitating the growth of Islamic ﬁnance. There are several Islamic banks (known as participation banks) to
facilitate growth at a retail level. Additionally, a new law on Principals Regarding Lease Certiﬁcates and Asset
Leasing Companies was passed which sets out the framework for the issuance of onshore Sukuk (known as
lease certiﬁcates). This framework has been successfully used in Turkey for the issuance of sovereign Sukuk
as well as Sukuk issuances by all the participation banks.

UNITED KINGDOM
The UK government has positioned
London as an international centre
for Islamic ﬁnance. As a result the
UK government has passed several
pieces of legislation to ensure a level
playing ﬁeld between conventional
ﬁnance and Islamic ﬁnance. These
rules are included in the Alternative
Finance Arrangements set out in the
Finance Act 2009. The UK is home to
ﬁve domestic Islamic banks which aim
to encourage growth at a retail level
and ensure retail banking is ‘inclusive’.
In 2014, the UK Government also
issued its ﬁrst sovereign sukuk in
an eﬀort to further promote Islamic
ﬁnance within the UK and help
position itself as an international
centre for Islamic ﬁnance.
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Counsel
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HONG KONG
Hong Kong has also been taking steps to position itself as
a centre for Islamic ﬁnance. In 2013, it amended its tax laws
through the Inland Revenue and Stamp Duty Legislation
(Alternative Bond Schemes) (Amendment) Ordinance 2013 to
help facilitate the most common types of Sukuk structures.
Then in 2014 and 2015 it issued a US dollar denominated
Sukuk.

Shauaib Mirza has considerable experience in Islamic
Finance and regularly advises ﬁnancial institutions,
sovereigns and corporate clients on a broad range of
Islamic ﬁnancing transactions, including corporate
ﬁnancings, project ﬁnancings and sukuk issuances.
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Foundations of
Islamic Finance
There may have been a dramatic increase in numbers of Islamic
Financial institutions in the last decade but this development is actually
a reintroduction of much older modes of ﬁnancing. James Farn and
Kerie Receveur of Hadef & Partners explain the historic and religious
origins of the key concepts.
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T

he 1960s was a decade of great cultural change in many
areas, but perhaps what is less appreciated is it was also
the time that ‘Islamic Finance’ began to be considered as
being a separate branch of ﬁnancial activity.

BACKGROUND
Egypt can perhaps be credited with taking the initial steps in this
area of law and business practice, as that it was here in the 1960s,
on a very small scale, that the reintroduction of Islamic modes of
ﬁnancing began.
It can be seen as a reintroduction, rather than as a completely
new concept, as the role of Islamic law in ﬁnancial and business
matters was far more obvious, and widely accepted in the Middle
Ages. The prohibition on lending money at interest (the concept
known as ‘usury’ in the West) is found in both the Quran and the Bible,
and was widely accepted in Christian society during the period up
to the Renaissance. In fact at this point a perceived gulf between
the Islamic and non-Islamic systems had not yet developed. Certain
types of Islamic ﬁnancial documents can also be seen to have
been regularly used in the Mediterranean and Asia up to the 18th
century, including types of agreement such as the mudarabah,
which was a common way to ﬁnance the expeditions in and around
the Indian Ocean in that period.
TWENTIETH CENTURY
Despite the developments in Egypt in the 1960s, between 1960 and
1980 there was considerable opposition to the concept of Islamic
ﬁnance, although there were some landmark developments in
those years. One of these was the establishment of the Islamic
Development Bank in 1975, which together with the creation of the
Dar al-Maal al-Islami and the Al Baraka Groups in the early 1980s,
helped demonstrate there was a certain level of support (both in
ﬁnancial and political terms) for bringing Islamic ﬁnance to the
fore.

“Given the fundamental
centrality of commerce
to early Islamic
communities, it is not
surprising a signiﬁcant
proportion of the texts
making up the classical
compendium on legal
rulings in the Islamic
sphere are devoted to
commercial transactions.”

CURRENT POSITION
Today, there are more than 250 Islamic ﬁnancial institutions which
manage over USD200 bn. These institutions are increasingly
sophisticated and innovative, and there is much interest in oﬀering
Islamic ﬁnance instruments comparable to those oﬀered by the
conventional banking establishment.
ISLAMIC LEGAL PRINCIPLES RELEVANT TO FINANCE
In a very simpliﬁed form, the sources of Islamic law which govern
ﬁnancial activity are the same as those for all other aspects of the life
of a Muslim, namely the Quran, the Sunnah and Ijtihad, which together
form the Sharia, which is the Islamic law. The Quran is the core of
Islamic law and is considered to be the word of God as revealed to
Prophet Muhammad (PBUH) over a 23-year period. All other sources
of Islamic law derive from it. The Quran was created over 1,400 years
ago, and as a result the legal elements contained in it are very detailed
on certain aspects such as the laws of inheritance, but only set down
principles in outline terms for other concepts such as governance.
The literal meaning of the Sunnah, is ‘a path’ and it is the recorded
practice of the Prophet, and acts as a guide to ideal practice in the
lives of Muslims. It helps to elaborate on the principles which are
set out in the Quranic text, and gives guidance on applying them to
everyday life. The third key source is Ijtihad. This is an amalgamation
of numerous secondary sources and tools. The thread that binds all
Volum 05 | Islamic Finance | 19

FOUNDATIONS OF ISLAMIC FINANCE

Sunnah to the vastly more complex and constantly changing world
of modern commercial transactions.

of these together is that the concerted eﬀort of qualiﬁed Muslim
jurists or Ijtihad is required in order to interpret the Quran and the
Sunnah to situations which are not expressly dealt with in either text.
SECONDARY TOOLS
There are a number of secondary tools and sources including:
˾ Qiyas which are the application by analogy of the rule for a
given situation which is similar to situation not dealt with in the
original sources;
˾ Ijma which is the scholars’ consensus on a particular issue which
helps achieve binding status in the wider Muslim world;
˾ Maslaha mursala and istihan which is the seeking of the
common good or beneﬁt, in line with Sharia principles;
˾ Urf or adah which is custom or habitual practice, i.e. the usual
way things are done without breaking any laws.
FIQH
An another important areas is that of Fiqh, which literally translates
as the understanding reached by the scholars. It is important to
note that no single scholarly opinion is binding in and of itself, but in
the general nature of things, certain scholars will be seen as having
more weight when dealing with certain issues, and their opinions are
consequently given more credence. There are two concepts that fall
under Fiqh and ﬁgure prominently in the discussion of the part Sharia
boards play in Islamic ﬁnancial practice. A fatwa is not binding, as it is
the opinion of a scholar on a matter of Islamic law. On the other hand,
a qada is a judgement issued by an Islamic scholar who is sitting as a
judge in a dispute governed by Islamic law, and this will be binding on
the participants. Sharia boards give fatwas not qadas. Islamic ﬁnance
falls under a particular part of Fiqh, called Fiqh al-mu’amalat (which
translates as the Fiqh of commercial transactions). Given the
fundamental centrality of commerce to early Islamic communities,
it is not surprising that a signiﬁcant proportion of the texts
making up the classical compendium on legal rulings in the Islamic
sphere are devoted to commercial transactions. As a result there
is a great deal of information available to researchers into the
origins of Islamic ﬁnance. Within Fiqh al-mu’amalat the famous
Islamic principle that ‘whatever is not forbidden is permissible’
is used. As commercial practice diﬀers across territories and
the generations, it seems only sensible that the scholars’ role is
to apply the very general principles set out in the Quran and the
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MAIN PRINCIPLES GOVERNING ISLAMIC FINANCE
The prohibition against riba is perhaps the most widely-known of
the governing principles which are applicable to Islamic finance.
This concept is often translated as ‘usury’ or ‘interest’, but in
fact the deﬁnition goes much wider and also involves any unjust
enrichment on money over time without risk. The wording in the
Quran on this particular issue is actually so forceful that it leaves
no doubt about the strength of feeling against such practices.
Placed against this is the express encouragement of trade which
is contained in the Quran, and on which the modern structure
of Islamic finance is built. This is an interesting dichotomy.
Another key concept which is found at the core of Islamic ﬁnance
is the pressing need to achieve justice with the aim of avoiding
injustice to any party in a transaction. From this key principle,
the prohibition of ignorance (or jahala) and the prohibition of
speculation and uncertainty (or gharar), also stem. Obviously,
it is not possible to remove all uncertainty from commerce and
trade, but with Islamic ﬁnance it is necessary that any avoidable
elements of uncertainty are removed, and the parties involved
agree to do business on clearly understood terms. One example
of this in practice is that it should be possible to easily know the
price of the goods in question. One of the more interesting eﬀects
of this is that there is a practice within Islamic ﬁnance of setting
out the discrete elements of a contract in separate documents.
This comes from a hadith which states ‘there should not be two
contracts in one’. A party’s obligation in a contract also needs to
be easy to understand and to stand on its own, independently, in
order to avoid the possibility of jahala.Other prohibitions include
those against:
˾ Unfair advantage;
˾ Deriving income from objects which are forbidden to Muslims
(e.g. pork and alcohol);
Islamic finance may appear to be the product of the
modern, technological era, but, its underlying principles and
background actually go back to the times of the earliest Muslim
communities.
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Sukuk: A Capital Idea
Neale Downes of Watson Farley & Williams takes a look at the latest Sukuk structures
being used and the strength of its current and future market.

T

he current size of the Islamic ﬁnance market is estimated
at between US$1.66 trillion and US$2.1 trillion, and
there are expectations that this market will grow to US
$3.4 trillion by the end of 2018. These ﬁgures look very
impressive in isolation. However, it is important to realise that at
present Islamic ﬁnance assets only represent a tiny percentage of
the global ﬁnancial market.
Although the wholesale banking market and the fund and
private equity sectors have made valuable contributions to the
development of the Islamic ﬁnance ‘space’, many commentators
believe that the key to the further expansion of Islamic ﬁnance is
actually through the global capital markets.

CAPITAL MARKETS AND SUKUK
Capital markets serve two vital purposes. First, they bring together
those with, and those seeking, capital. Secondly, and possibly more
importantly, they provide a secondary market where holders of
securities can exchange them with one another. In fact, without this
liquidity, investors would be less likely to purchase these instruments,
for fear of being unable to dispose of them in the future.
Up until now there has been extensive commentary on Sukuk
and its myriad forms. This has included articles on:
˾ those issuing Sukuk;
˾ the variety of uses to which the funds raised this way are
applied; and
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˾ even articles on problems around recourse and repayment
when underlying borrowers get into ﬁnancial diﬃculty.
The extent of this coverage has helped ensure that Sukuk
are not just a product which is understood or embraced
only by parochial domestic or regional markets, but there is
awareness of them on a global level. However, there is still a
general misunderstanding of what they actually are.

pool of investors, for those raising capital;
˾ access to another instrument enabling those investing to vary
their portfolio of assets and exposures;
˾ a means of raising awareness of the Islamic ﬁnance market
generally;
˾ a means with which Islamic ﬁnancial institutions can manage
their asset-liability mismatches.

WHAT ARE SUKUK?
Strictly speaking Sukuk are not (or should not be seen as) debt
instruments, although they are often somewhat misleadingly called
‘Islamic bonds’. They are also not ‘IOUs’ and they don’t constitute
debts. Instead Sukuk represent undivided ownership interests in
assets or services or in a project or business. Each Sukuk will also
have a face value which is based on these underlying assets.
More importantly, Sukuk are an example of an Islamic product
which has been able to cross over into the mainstream and appeal
to conventional investors, in particular those which are familiar
with the securitisation market.

RECENT MARKET DEVELOPMENTS
It’s a market which is changing – and two of the most recent
developments have been the increasing number of diﬀerent
structures which are prevalent in Sukuk issues and the growing
appetite for them from both sovereign and corporate non-Muslim
obligors who want to tap capital markets, by issuing Sukuk.
In the early days, most Sukuk issues used an ijara (or leasing)
structure, typically in a sale and leaseback arrangement and often
‘supported’ by land or buildings which were owned by the party
who was raising the funds.
Having initially also been used regularly in the early and
mid-2000s, musharaka and mudaraba structures then waned in
popularity, because of adverse comments by prominent Islamic
scholars on their Sharia compliance.
However, over the last three to ﬁve years, there has been a
real surge in the numbers of new structures being used and the
features being built into Sukuk, in order to give issuers more
ﬂexibility and ensure a broader appeal for prospective investors.
As a result, the market has seen a resurgence in partnership
or proﬁt sharing models being used which have been suitably
modiﬁed to ensure Sharia compliance. There have also been a

BUILDING INVESTOR APPEAL
In an attempt to appeal to investors who are familiar with corporate
bonds, the vast majority of Sukuk issues to date have been
structured on an asset-based, rather than asset-backed basis. There
has tended to be no outright transfer of legal ownership of the asset
pool and ‘recourse’ has still, fundamentally been, to the ultimate
user of the funds raised and their balance sheet. Sukuk issues have
a number of signiﬁcant beneﬁts, including:
˾ access to another funding tool and to a deeper, more varied
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non-Muslim issuers, transactions have largely been markers or
‘halo’ deals, which have been intended to promote the fact that
the issuing country is, or wants to be regarded, as an Islamic hub
for Europe and to provide evidence of their ability to structure
and oﬀer these products across the full range of ﬁnancial sectors.
In these cases, issue numbers have been very modest within the
context of the country’s overall ﬁnancing needs.

signiﬁcant number of issues which have come to market using
wakala (or agency) as the core relationship between the originator
and issuer and/or a hybrid of wakala and murabaha, subject to
certain limitations on the percentage of intangible assets or
murabaha receivables constituting the asset portfolio.
There has also been a growth in the number of convertible
issues, multi-currency issues and issues using perpetual mudaraba,
from banks who wish to enhance their Tier 1 capital ratios.
These structures provide greater ﬂexibility because they
are not as heavily reliant on the availability of tangible assets or
assets which exist at the time of issue (so also allow the underlying
pool to be substituted) and open up the possibility of longer dated
Sukuk. This particular point is key, as it means borrowers can
attract investors who are looking for a return which, in eﬀect,
mimics an annuity, such as pension funds or insurers.
Another exciting development has been the number of
sovereign issues which have been made, both by Muslim states
outside the traditional Sukuk ‘heartland’ of the GCC and Malaysia
and more notably, by non-Muslim countries. Muslim countries
entering this market for the ﬁrst time include Turkey, Sudan,
Senegal, Indonesia, Brunei and Pakistan. It is also thought Nigeria is
likely to tap into the Sukuk market again following its debut issue
in 2013. The enthusiasm being shown in Kenya also demonstrates
the fast-growing interest in Islamic ﬁnance models being found in
African and, particularly in the sub-Saharan countries.
Of the non-Muslim sovereign issuers, perhaps key amongst
those in this pioneer group, are the UK, China (through Hong
Kong), Luxembourg and South Africa. The dynamic or motivation
for these issuances is, however, quite diﬀerent. In the case of the

PROJECT SUKUK
Meanwhile, most of the Muslim issuer countries have a pressing
need to raise ﬁnance or to diversify funding sources, to meet
increasing costs of providing infrastructure assets and services,
which their young and growing populations expect their
governments to urgently deliver. Huge amounts of infrastructure
work is required both in the Middle East and Africa. Although
liquidity ﬂuctuates, many banks have pulled out of or scaled
back their project ﬁnance exposures, particularly as a result of
the additional capital costs which were imposed by Basle III and
CRD IV. This has created a potential funding gap, which Sukuk
may well provide a viable way to ﬁll at least in part, whether in
isolation or by complementing traditional funding sources.
There is also a strong synergy between the fundamentals of
Islamic ﬁnance and its application for ‘beneﬁcial’ projects, such
as the provision of power and water, roads, rail links, schools and
universities, and housing. It can also be argued that Sukuk is well
suited to project ﬁnance as the ﬁnance is asset-based or backed
and investors typically want stable, long-term returns. However,
there are issues that will need to be addressed when using this
route, including managing construction risks, inter-creditor issues
and most notably, ensuring there is a workable process for obtaining
waiver, variations or consents. Marshalling a group of banks which
are familiar with project ﬁnance and the regional nuances found in
the Middle East and Africa is one thing. Pulling together hundreds
of disparate capital markets investors, who are principally focussed
on steady cash ﬂows, of course, may be quite another. One possible
alternative application of Sukuk in this area can be in the context
of reﬁnancing once construction phase risks have been addressed
or as a pre-cursor or complement to wider project ﬁnancing. This
later context was in fact very successfully demonstrated by the
Sadara Chemicals Sukuk. The signiﬁcant progress made by Sukuk
in creating an ever deeper footprint for the global Islamic ﬁnance
market has been evident in the incremental increases in yearon-year issues over the last decade. Participants in this industry
have shown inventiveness in the way they have developed new
structures and have been able to ﬁnd fresh areas for using Sukuk,
and this can only augur well for future use of this most adaptable
ﬁnancial instrument.
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The Islamic Economy
Problems & Potential
Although, the UAE’s Islamic Economy has
been growing, there are outstanding issues
which have slowed development. Rima Mrad of
BSA Ahmad Bin Hezeem & Associates LLP explains the
problems and changes being taken to tackle them.
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O

ver the past four years, there has been considerable
growth in the Islamic economy in the UAE, which as a
result is now emerging as a strong alternative model for
the Emirates’ ﬁnancial industry.

THE BASICS
The basics of the Islamic ﬁnancial system are as follows:
y Prohibition of Interest or Riba: Although this is generally
known as being the basis of Sharia compliant transactions
or products it is not the exclusive basis of an Islamic ﬁnancial
system. Riba is a term which is deﬁned in the context of the
general aspects and requirements which are found in Islam
on avoiding speculation and unjust increases or decreases of
capital through diﬀerent ways of investing. Literally, the word
Riba means guaranteed excess on capital exclusively on the
basis of a speciﬁc term limit.
y Risk Sharing: As interest is prohibited in the Islamic
Financial System, the concept of the creditor is no longer
applicable in this ﬁnancial system. As a result parties
involved in transactions are considered instead to be joint
investors, partners or suppliers on the basis that they each
share the risks associated with their respective investment
in accordance with their contribution or commitment to the
project.
y Prohibition of Speculation or Gharar: Islam prohibits gambling
in all its forms and prohibits uncertain investments. This does
not mean, however, that all types of risk and speculation are
prohibited in Islam as this would obviously put an end to any
viable commercial venture. However, Islam does restrict the
taking of such risks to the normal and standard ones which
come from the investment or transaction itself.
y Protection of Estate and Property Rights: In most of the
chapters of the Holy Quran, there is a reference to the
importance of property rights and the diﬀerent ways which
can be used to minimise risk exposure involving unfairness in
commercial dealings.
ISSUES BEING FACED
Although, both the UAE and Dubai Government have taken steps to
help support the development of the Islamic Economy and growth
in this sector has deﬁnitely been seen, there are still issues, those
working in this area are having to face.
y The lack of an appropriate and comprehensive regulatory
regime: At present, there is no uniﬁed regulatory code for
Sharia compliant institutions except for the standards
which are published by AAOIFI (which are actually more like
guidelines than enforceable regulations) and there have also
been a limited number of specialised resolutions issued at a
country level.
y Existence of diﬀerent structures: There are currently a
number of diﬀerent structures and models being used in the
market and this has been negatively impacting the progressive
evolution of the sector. It also aﬀects transparency as to the
rights and risks which are associated with these diﬀerent
structures. This problem has a particular impact on the Takaful
(Islamic insurance) and banking sectors and can mean end
users ﬁnd it diﬃcult to understand the legitimacy of these
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“The Islamic economy started
to evolve back in 2013 when the
Ruler of Dubai issued a groundbreaking law which set up the
Dubai Islamic Development
Centre or DIEDC.”
structures and their overall compliance with Sharia.
y Exposure to undeﬁned risks: The Islamic industry has yet
to develop eﬀective governance and risk policies which are
able to provide the required support in securing maximum
transparency and strength, when considering the ﬁnancial
and structural challenges which the overall sector is exposed
to. These aspects are essential to ensuring consistency in the
performance of the Islamic economy and in enabling steady
growth in the sector.
y Lack of HR competence and qualiﬁed resources: This has
been one of the biggest challenges impacting the growth
of Sharia compliant institutions, that they are struggling to
ﬁnd qualiﬁed staﬀ and advisers who can help support their
growth and develop new ideas which will enable them to
both compete with conventional institutions and reach a
wider group of consumers and end users including those not
necessarily or exclusively within the Muslim community.
THE WORK OF DIEDC
However, despite these issues, authorities in the UAE have already
started to take steps to tackle these issues.
The Islamic Economy in the UAE started to evolve towards the
end of 2013 when HH Sheikh Mohammed bin Rashid Al Maktoum,
the Ruler of Dubai issued a ground breaking law which set up the
Dubai Islamic Economy Development Centre (DIEDC).
This Centre was established as part of Dubai’s overall initiative
to create a global hub for the Islamic economy within the Emirate
and help focus on ﬁnance, the ‘halal’ industry, tourism, digital infrastructure, art, knowledge and Islamic standards.
After its creation, DIEDC was given a leading role in the
establishment of a sound infrastructure and a comprehensive
framework for this sector and was tasked with overseeing the
implementation of initiatives which would help achieve the
required tenets to enable the Islamic Economy.
Since then DIEDC has been playing in the past years and
continues to play a valuable role in supporting others who are
involved in the Islamic Economy, and has worked with the various
government bodies and private corporations who have and
continue to help promote this sector.
NATIONAL SHARIA BOARD
The UAE Government has taken a decision to create a national
Sharia Board.
This will ensure there is one regulatory body supervising the
activities of the sector and enhancing compliance culture among
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relevant parties.
It is being expected to harmonise the principles and views of
Sharia scholars on controversial structures.
The board will also support the activities of diﬀerent Islamic
ﬁnance institutions as they will be able to reach out to one main
and synchanised reference.
This will ultimately help reinforce the wider public’s conﬁdence
in the sector and will apply a minimum level of regulation and
supervision over the industry.
PERFORMANCE LEVELS
Despite all this activity, over the past year, it has been noted that
the performance of the Islamic economy in general (with the
exception of some Islamic banks which are performing relatively
well) is still below expectations. This is anticipated to change
once oil prices begin to recover and steps are taken to increase
the regulation of the Islamic sector in the UAE, which should also
help build conﬁdence in it. In order to ensure continued growth
in the sector and to further support sustainability, we believe
it would be good if there were material new resolutions issued
addressing especially the following points.
y Widening the role and empowering the national Sharia
board: It is important that this board starts its work to
harmonise the principles and views of Sharia scholars on
controversial structures on a strong footing. It should also
be able to impose itself and be the main regulatory body
overseeing Sharia compliance and helping to develop the
compliance culture among those involved in this sector.
y The creation of training centres for industry experts: More
qualiﬁed experts in the ﬁeld of Islamic ﬁnance are needed and
this should be supported by the creation of new education
and training centres.
y Introduction of policies to control monopoly: At present
within this sector larger organisations have tended to
dominate. Steps need to be taken to ﬁght this and will give
support to other smaller players who may also help introduce
new and diversiﬁed products. Ensuring this happens will be
key to the future growth and sustainability of the sector.
y Enhancing the level of Interaction with Industry players:
One area which may help develop the Islamic ﬁnancial system
would be the issue of guidelines and papers on the main risks
faced by this industry. Initiatives of this type would help
increase the level of interaction between the main players in
the markets and make it easier for the challenges they face
to be understood by the Government and regulators. More
interaction of this type may also help address the issue of
competition with conventional institutions.
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Islamic Microﬁnance
A Case of Unrealised Potential
Microﬁnance schemes which provide loans to the poor, especially in developing
countries appear to have an obvious cross-over with Islamic ﬁnance. Nadim Khan and
Nima Fath of Jones Day look at the actual take up and potential for Islamic ﬁnance in
this market.

I

f you haven’t heard of microﬁnance it involves the provision
of loans in combination with other ﬁnancial services, (such as
savings facilities, training, health services or networking) to lowincome people, often in developing countries, whose economic
standing would otherwise exclude them from using standard
ﬁnancing opportunities and ﬁnancial products.
Usually, the recipients of such ﬁnance are either just below
or above the poverty line, which is commonly taken as being
individuals with earnings of US$1.90 a day or less.
Through a system of peer support, those who borrow
microﬁnance are usually responsible for each other’s success

which helps ensure that every member of the group is able to pay
back their loans. These types of services can allow impoverished
people to pursue self-suﬃcient entrepreneurial projects, which
in turn enable them to better provide for themselves and their
families.
CROSS OVER WITH ISLAMIC FINANCE
Islamic Finance is a ﬁnancial system that operates in accordance
with Sharia. Practices deemed as unethical, such as charging
interest, entering into speculative transactions or the exploitation
of a stronger party against a weaker one are all prohibited.
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Since the concepts of equity, morality and ethics underpin
both, Microﬁnance and Islamic ﬁnance it has been argued that a
conﬂuence of these two propositions in the relatively new guise
of Islamic Microﬁnance should, at least in theory, provide an ideal
tool for alleviating poverty in the Islamic world and beyond.
IMPACT TO DATE
Although conventional microfinance is successful in certain
Muslim countries for example in Bangladesh the Grameen Bank
alone has 8.3 mn borrower-owners many potential participants
throughout the ‘Islamic world’ have not taken advantage of such
services because of concerns that the financing structures
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used do not comply with Sharia. At present, there are three
types of potential borrowers in these countries:
˾ Individuals who accept conventional ﬁnance products and are
prepared to use them.
˾ Individuals who have stated a clear preference for Shariacompliant ﬁnancing products but, due to their unavailability,
price diﬀerentials or other factors, have instead accepted
conventional ﬁnance.
˾ Individuals who are only prepared to use Sharia-compliant
products.
Studies suggest the proportions of individuals in these groups
tend to ﬂuctuate by region. For example, in Yemen far more than

“Approximately 72% of the
microﬁnance market in the
Muslim world either insists
on, or would at least prefer
Sharia compliant ﬁnancing.”
compliant products still constitute such a small proportion of the
Microﬁnance market is a clear indication of the untapped potential
for Sharia compliant opportunities in this sector, given the overwhelming preference such products would enjoy in the Muslim
world.
Fortunately, there is increasing recognition of this misalignment
and the inﬂuential role Islamic Microﬁnance could play in reducing
poverty in Muslim communities.
For example, Zitouna Tamkeen has recently launched a US$ 100
mn Sharia compliant Microﬁnance fund to help develop entrepreneurship in North Africa and Care International UK, a globally
recognised aid and development organisation, has, through its
Lend-With-Care microﬁnancing initiative, developed its own set of
Sharia compliant products to cater for this, as yet under-serviced,
segment.
THE ROAD AHEAD
Microﬁnance and Islamic ﬁnance share signiﬁcant fundamentals.
Their stakeholders want to participate in business and trade
couched in ethics and equity and share the common objectives
of providing inclusive banking through ﬁnancing productive and
asset-backed activity, with Microﬁnance laying special emphasis
on economic empowerment through entrepreneurship. Although,
numbers of these accounts to date have been small, these
complimentary characteristics coupled with the sentiments
expressed by potential participants in these schemes, suggest
Islamic Microﬁnance could be an ideal tool for driving down
poverty in the developing communities of Muslim countries and
indeed globally.
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a third of the market are only prepared to use Sharia compliant
products but in contrast less than a third fall into this category
in Bangladesh.
Interestingly, a survey by the Consultative Group to Assist the
Poor, estimated that approximately 72% of the Microﬁnance
market in the Muslim world either insists on, or would at least
prefer Sharia compliant ﬁnancing.
According to this survey there were approximately 380,000
Islamic Microﬁnance accounts and clients, in total in 2007 – a
level which made up just 0.5% of the total Microﬁnance market.
Although more recently the Islamic Microﬁnance market share
has increased to 1% (representing 100% growth), the fact Sharia
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A Solution for the
Shipping Industry?
The economic downturn may have reduced the conventional ﬁnancing options available
to the shipping industry but as Tien Tai of Holman Fenwick Willan Middle East LLP
explains, there are good reasons for the growth of Islamic ﬁnance in this market.

I

n recent years, the growth of Islamic ﬁnance has been
substantial. In fact, it is fair to say that in the Middle East it has
positively ﬂourished, particularly during the downturn, partly
because the speculative trading which hit European ﬁnancial
institutions is prohibited by Sharia Law.
Islamic ﬁnance has weathered the storm during the economic
crisis because one of its main characteristic is having real assets
underpin the ﬁnancing proposal creating a solid, tangible asset
at its foundation rather than problematic and highly structured
derivative products.
As a result of this success, in the past few years we have also seen
Islamic ﬁnancing being used increasingly to fund major projects as
conventional banks were either unable or unwilling to exceed their
boundaries. These days most major ﬁnancial institutions oﬀer Islamic
funding solutions.
Islamic ﬁnance can generally be incorporated into infrastructure
ﬁnancing, asset ﬁnancing (for shipping or aircrafts) or real estate
ﬁnancing. It can also sit side by side with conventional ﬁnancing as
a form of structured ﬁnancing.
TRADITIONAL SHIPPING BANKS
Shipping is one industry which has seen a particular growth in Islamic
ﬁnance being used to support capital intensive requirements. In the
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shipping industry capital costs are incurred in order to purchase
assets and the cash ﬂow needed to operate them are high.
Traditional shipping banks have also been feeling the strain
of increasing ﬁnancial regulation in Europe, the reclassiﬁcation
of shipping loans, and more stringent capital requirements.
As a result of this, a number of the traditional shipping banks
have begun to explore exit routes from the shipping industry,
while others are in the process of downsizing by selling oﬀ their
portfolio in the secondary market. In turn, over the last eight years,
as the traditional debt market has entered a more diﬃcult phase
in the cycle, a number of shipping companies with steady cash
ﬂows; creditworthy counterparties; and physical assets which
were available to ﬁnanciers as security have started looking for
other ﬁnancing options.
GULF ISLAMIC FINANCE OPERATORS
A lot of time and eﬀort has been spent on looking at the availability
of Islamic ﬁnance to operators in the Gulf. One reason for this has
been the maritime sector’s asset based businesses which oﬀer
Islamic ﬁnanciers an attractive asset class that ﬁts into traditional
Islamic ﬁnancing structures, as there are assets over which
security can be taken. As a result, Islamic banks have increasingly
been competing for maritime and oil and gas business. This, and

the fact that many of the region’s oﬀshore marine operators
have good working relationships and large numbers of contracts
with national and multinational oil companies, has helped to make
shipping and oﬀshore companies attractive customers to Islamic
ﬁnanciers, and in turn has helped Islamic ﬁnance to grow steadily
year on year in this sector.
MARINE MARKET ACTIVITY
Over the last decade, there has been an increased amount of
activity in the marine Islamic ﬁnance market. For example,
Standard Chartered Bank, Noor Bank PJSC and Abu Dhabi Islamic
Bank PJSC have all been involved in numerous Islamic ﬁnance
transactions with companies such as the Stanford Marine Group,
the Abu Dhabi based Gulf Marine Services, Zakher Marine and
Dubai Islamic Bank. In addition, Tufton Oceanic, has created Islamic
compliant investment funds which enable investors to participate
in investments in the shipping market.
There have also been a number of signiﬁcant Islamic ﬁnance
transactions in the oﬀshore and shipping sector in the UAE local
markets recently. For example, a 1.2 billion AED Islamic ﬁnancing
transaction led by Noor Bank PJSC was provided to the Stanford
Marine Group; and a US$420 ijara ﬁnancing facility, which was
arranged by ADIB, was made available to Zakher Marine; both of
which are good examples of how Islamic banks have increased
their market share within the oﬀshore marine market in the UAE.
There has also been a US$1.04 billion Sukuk issued by Bahri which
shows that Islamic banks are not the only source of this type of
ﬁnancing to the maritime sector. In addition, there have been
some good examples, of Islamic ﬁnance working together with

“We have seen Islamic
ﬁnancing being used
increasingly to fund major
projects because conventional
banks were unable or unwilling
to exceed their boundaries.”
conventional ﬁnance, such as the US$550 mn conventional and
Islamic ﬁnancing which was arranged by HSBC, SCB and a club of
local conventional and Islamic banks for Topaz Marine.
WHAT IS DRIVING GROWTH?
From our ﬁrm’s experience of working on a number of transactions
in this area, there are particular reasons for this growth:
y Liquidity: Following the global ﬁnancial crisis and the downturn,
which had adversely aﬀected most conventional European
banks, many of these banks had limited funds to deploy and so
were less interested in developing a shipping or oﬀshore marine
portfolio. In contrast, many of the Islamic banks based in the
Middle East had excess liquidity and were looking for customers
who could help diversify their customer base (as up until that
point these banks had signiﬁcant exposure to the property
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“The maritime sector’s asset
based businesses offers Islamic
ﬁnanciers an attractive asset
class which ﬁts into traditional
Islamic ﬁnancing structures.”

market or property market related businesses). This made the
shipping industry attractive to the Islamic banks and the Islamic
banks attractive to this industry.
y Asset-backed ﬁnancing: One of the most diﬃcult aspects in
Islamic ﬁnance is to structure the transaction to enable the
customer to obtain the commercial terms required. This makes
ﬁnancing physical, registrable assets like vessels conceptually
more appealing in traditional Islamic ﬁnance techniques such as
leases.
y Strength of businesses: While the shipping and transportation
markets have recently experienced one of the worst downturns
in the history of shipping, the oﬀshore marine and shipping
market were quite buoyant prior to 2015 because of the strength
of their counterparts (which tend to be national oil companies,
international oil companies and other oil and gas contractors).
y Increasing sophistication: Banks in the Gulf have been investing
in the development of their know-how and as more funds have
been deployed into the maritime sector, the types of products
available and the expertise of the banks have also signiﬁcantly
increased. This has meant the types of ﬁnancing structures
have evolved signiﬁcantly from traditional ijara transactions to
commodity murabaha-based transactions, to the hybrid Islamic/
conventional transactions. This has helped provide customers
with a very broad spectrum of products and increased ﬂexibility.
CHALLENGES FOR BORROWERS
However, using Islamic ﬁnance in the maritime industry is not
a case of plain sailing. There are issues which borrowers need
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to be aware of. For example, often there is an additional layer
of complexity which is needed in order to satisfy the scrutiny of
the Islamic scholars who sit on the boards of banks and approve
products. There can be issues with this as these scholars can diﬀer
in their opinions. At present the UAE does not have a central Sharia
board or committee and as a result it is up to the Sharia boards in
each bank to decide what they believe is permitted for that bank.
This means, one bank may allow a structure or product which
another may not. One of the consequences of this can be that in
some cases cumbersome, document heavy structures have to be
developed which in many respects mirror conventional ﬁnancing.
One other challenge those looking for ﬁnance of this type can
face is that there is no tax framework for Islamic products and this
can lead to uncertainty of the tax outcomes. However, as a result
of this, a number of countries are speciﬁcally revising their tax and
regulatory frameworks in order to attract Islamic ﬁnance.
Lastly, Islamic ﬁnance is, relatively speaking, a new development.
This means as a result, there can be a lack of speciﬁc legislation
regulating it; and insuﬃcient case law to provide guidance on the
issues those using it might face.
This can be particularly true because Sharia law which governs it
is not itself a codiﬁed body of law, but rather a set of practices based
on various interpretations. Despite, these potential draw backs and
the fall in oil prices which have created some additional challenges
it appears that banks and shipping customers are currently
beneﬁting from the development of this niche but increasingly
strong sector. There has been growth and development of Islamic
ﬁnance in shipping, and we believe Islamic ﬁnance will remain an
important part of the marine ﬁnance market in the Middle East for
the foreseeable future.
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Case Detail
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Development P.J.S.C. v
Taaleem P.J.S.C. & National
Bonds Corporation P.J.S.C.
Citation: [2015] DIFC CA 010
Court: DIFC Court of Appeal
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The clarity of Sharia standards referenced in a murabaha
agreement was a key question in this case, as Mariam
Deen of the DIFC Courts explains.

his DIFC Court of Appeal decision arose out of a dispute
involving an agreement which was made for the beneﬁcial
ownership of residential property, to which Taaleem
PJSC was a party. Taaleem’s investment in this property
had been ﬁnanced by National Bonds Corporation PJSC (NBC),
which paid a portion of the purchase price on behalf of Taaleem.
Deyaar Development PJSC then purchased Taaleem’s share in the
property. A Murabaha Agreement was signed which recorded the
sale of NBC’s interest in the property to Taaleem. This agreement
provided for a ﬁxed late payment charge of 2% and proﬁt at a rate
of 5.5%.
Murabaha agreements involve an intermediary purchasing
property with a free and clear title. They are not interest bearing
loans, and therefore are an acceptable form of sales credit
according to Sharia principles.

T

successfully transferred to Deyaar, together with the Murabaha
proﬁt and late payment charges.

THE MAIN ISSUE
The central issue in this case was whether it was Taaleem or Deyaar
which was liable to repay NBC. Taaleem had argued that there was
a contract which constituted both the unconditional transfer of
rights and the obligations of its share to Deyaar. However, Deyaar
argued that it had not entered into any legally binding contracts
with Taaleem.

SHARIA STANDARDS
They also argued that the Sharia Standards were incorporated
into the Murabaha Agreement by Clause 13 which stated the
agreement was governed by the laws of Dubai, UAE to the extent
these laws are not inconsistent with the principles of Sharia as
set out in the Sharia Standards; and to imply a term that recurring
Murabaha proﬁt was payable would be inconsistent with the
Sharia Standards.

TRIAL JUDGE’S DECISION
The Trial Judge found there was a contractual agreement for
the transfer of Taaleem’s interest to Deyaar. It was stated that
Taaleem’s obligation to repay NBC the principal monies which
had been advanced to purchase its interest in the property was

THE APPEAL
Deyaar then appealed against the payment of the Murabaha
proﬁt charges. They argued that the Trial Judge had erred by
accepting a new argument advanced by NBC that there was a
series of separate and direct contracts between NBC and Deyaar,
under which Deyaar was obliged to pay an annually recurring
proﬁt charge. Deyaar submitted that this was not a term of
the Murabaha Agreement and contended that this issue was a
separate obligation of Deyaar’s, which had not been pleaded or
argued. As a result, they stated the Trial Judge could not ﬁnd that
there were agreements between NBC and Deyaar to pay recurring
proﬁt charges.

THE COUNTER-ARGUMENT
On the other hand, NBC argued that its claim for Murabaha proﬁt
was not a new issue of liability because it had claimed proﬁt charges
in its pleadings. They also contended the Sharia Standards were
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irrelevant and insuﬃciently certain for the Court to give eﬀect to
them as contractual terms. In addition, they stated that, Deyaar’s
former Counsel had made an earlier concession, disclaiming any
reliance on the failure to comply with Sharia law.
KEY QUESTIONS
The main issues which had to be addressed on appeal were
whether:
˾ NBC could plead the issue of separate obligations for Deyaar
to pay the recurring proﬁt charge and if so, if Deyaar had a
separate obligation for paying them;
˾ the Sharia Standards were incorporated into the Murabaha
Agreement; and
˾ the concession made by Deyaar’s former Counsel on the
compliance with Sharia law was relevant.
THE RESULT
The Court of Appeal dismissed the appeal. It was stated that NBC
had given suﬃcient notice of the issue of separate obligations and
it had been pleaded and argued before the Trial Judge. In addition,
based on the parties’ communication and conduct, there was a
recurring proﬁt charge.
On the second point, it was found that the Sharia Standards
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“Sharia law issues were not
examined and contractual
rather than Sharia principles
were applied in order to resolve
this particular dispute.”
were incorporated into the Murabaha Agreement and they were
suﬃciently certain. For example, Clause 13 speciﬁcally referred
to the Sharia Standards which were published by the Accounting
and Auditing Organisation of Islamic Financial Institutions and
the Islamic High Academy of Organisation of Islamic Conference.
However, it was highlighted that any discussion on the Sharia
Standards was an academic one by virtue of the concession which
had been made by former Counsel for Deyaar. As a result, any
issues pertaining to Sharia law were not examined and contractual
rather than Sharia principles were applied to resolve this particular
dispute.
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Sukuk
The Sovereign
Lead
A staggering 61% of Sukuk issuance in
2015 were by sovereign or quasi sovereign
entities. Lee Irvine and Donya Fredj of
Latham & Watkins explain the reasons
for their dominance.

T

he international Sukuk market has grown considerably in
the past decade, not only in terms of the volume and value
of issuances, but also in terms of the geographical scope
of the issuing markets.
By the end of November 2016, the total value of global Sukuk
issuances in 2016 had reached US$72 billion, and had already
exceeded the US$60.7 billion raised in 2015. It was also more than
double the the US$33.6 billion which had been raised in 2006.
Many countries and territories have issued their ﬁrst Sukuk and, in
many of these cases, including Malaysia, Bahrain, Qatar, Pakistan,
Indonesia, Germany (where the issuer was the state of SaxonyAnhalt) and the UAE, a sovereign or a quasi-sovereign issuer led
the way in those markets.
REASONS FOR SOVEREIGN PARTICIPATION
There are several factors driving sovereigns to participate in the
Sukuk market. These include: the desire to establish a benchmark
and to encourage the development of a corporate Sukuk market
in the relevant country or territory and the need to develop a legal
and regulatory framework that recognises and facilitates the
issuance of Sukuk. (The latter is especially true in jurisdictions
where Islamic principles are not enshrined in national law.) As a
result of these drivers, sovereign issuers now constitute a greater
proportion of the global Sukuk market than of the conventional
bond markets. For example, in 2015 the value of international
bond issuances reached around US$5.3 trillion and only around
8.6% of this was issued by sovereign and quasi-sovereign entities.
In comparison, in 2015 the value of international Sukuk issued
reached US$60.7 billion, of which 61% was issued by sovereign
and quasi-sovereign entities.
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“Sovereigns issuing Sukuk
are frequently driven by
a desire to establish a
benchmark yield curve
for Sukuk issuances from
corporates and ﬁnancial
institutions.”

GAINING MARKET SHARE
Sovereigns issuing Sukuk are also frequently driven by a desire
to establish a benchmark yield curve for Sukuk issuances from
corporates and ﬁnancial institutions and the wish for that country
to establish their jurisdiction as a centre for the growing Islamic
ﬁnance industry. The Islamic ﬁnance market, was estimated in 2014
to be worth approximately US$2.1 trillion and it is believed it will
reach US$3.4 trillion by the end of 2018. This growth in the Islamic
ﬁnance market is linked to a growing population of Muslims who
are keen to deposit their funds with local and international Shariacompliant banks.
GEOGRAPHICAL SPREAD
The attractiveness of Sukuk as an alternative source of funding
now extends far beyond the Muslim world with a number of
landmark issuances. In June 2014, the UK became the ﬁrst country
outside the Islamic world to issue sovereign Sukuk. This Sukuk
issuance attracted orders of more than £2 billion (US$3.05 billion)
from global investors based in the UK, the Middle East and Asia.
It was the UK Government’s desire to secure London as a global
hub of Islamic ﬁnance which largely drove this. The Hong Kong
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Government soon followed suit with an inaugural Sukuk issuance
of US$1 billion in September 2014, as did Luxembourg, where a
successful inaugural €2 billion (US$2.54 billion) Sukuk was issued
in October 2014 (making Luxembourg the ﬁrst ever European
Monetary Union sovereign to issue Sukuk). Like the UK, the Hong
Kong and Luxembourg Sukuk issuances were largely driven by a
desire to establish those jurisdictions as Islamic ﬁnancial centres.
Sukuk issuances have also been gaining momentum in Africa.
On 19 September 2014, South Africa issued its inaugural Sukuk
which was worth US$5 billion, and was the ﬁrst dollar-denominated
Sukuk in Africa. The National Treasury stated that South Africa’s
decision to issue Sukuk had been driven by a desire to broaden its
investor base and to set a benchmark for state-owned companies
seeking ﬁnancing alternatives for infrastructure projects. More
recently, the Ivory Coast issued a ﬁve year 150 billion CFA Francs
(US$2.63 billion) Sukuk in December 2015. There have also been
developments in 2016 in Africa with Togo issuing a 10-year debut
Sukuk worth CFA 150 billion (US$2.63 billion) in August 2016.
Senegal also launched its second Sukuk issuance worth 150 billion
CFA Francs (US$2.63 billion) in June 2016, following a successful
inaugural issuance in June 2014 which was worth 100 billion CFA

sovereigns access the Sukuk market. The most common
Islamic structure underpinning sovereign Sukuk issuances has
traditionally been the Ijara structure, which is widely accepted and
understood by both conventional and Sukuk investors.
The inaugural Sukuk issuances by the UK, Luxembourg, Hong
Kong, South Africa, Senegal, Togo and the Ivory Coast were all
based on the Ijara structure.
However, this type of structure requires issuers to have a Sharia-compliant unencumbered tangible asset with a market value
equal to the principal amount of Sukuk being issued. In light of
these tangibility requirements, sovereign issuers have increasingly been turning to other structures, such as the Wakala structure, in which the underlying tangible assets required to support
the Sukuk issuance do not need to be equal to the principal amount
of Sukuk being issued and can instead be a speciﬁed portion of the
aggregate principal amount of the Sukuk.
For example, in Hong Kong’s recent Wakala structured issuance,
only one-third of the Sukuk assets utilised were tangible landbased assets. The Wakala structure is increasingly acceptable to
international investors, and by reducing tangible asset requirements is helping to facilitate more sovereigns’ access to the Sukuk
market.
CORPORATE GAINS
However, these sovereign issuances, have not yet paved the way
for the corporate Sukuk issuances that might have been hoped for.
For example, the debut Sukuk issuances by the UK, Luxembourg,
Hong Kong, Senegal, South Africa, Togo and the Ivory Coast
have generally not resulted in corporates issuing Sukuk in those
jurisdictions and – outside Malaysia, Saudi Arabia and the UAE –
corporate Sukuk issuances are still relatively infrequent.
Despite this, the entrance of new sovereign issuers to the
Sukuk market, particularly by governments representing strong
credit, coupled with continuing innovation in Sukuk structuring are
likely to support growth in the Sukuk market over the longer term
and help attract new investors to the sector and provide additional
depth and liquidity to the Sukuk market.
Francs (US$2.08 billion). Although, African countries currently
account for less than 1% of global Sukuk issuance, the success
of these recent issuances in Africa, and in particular West Africa,
indicate that African countries may account for a larger share of
the Sukuk market in the future. As many African nations require
signiﬁcant infrastructural development to sustain current
aggressive economic growth, many are likely turn to alternative
sources of ﬁnancing, such as Sukuk.
LEGISLATION
A number of jurisdictions, including the UK, Luxembourg, France,
Hong Kong and Japan, have introduced legislation or amended
existing legislation in order to facilitate Islamic ﬁnancing techniques
so that they can promote these instruments domestically. One of
the most notable, has been in the UK, where amendments to the
Finance Act have aimed to create a level playing ﬁeld for Sukuk
vis-à-vis conventional bonds by reducing UK stamp duty land tax on
Sukuk transactions.
INNOVATION
Innovation in Islamic ﬁnance is another factor which is helping
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Islamic Finance:
What Success Looks Like?
When market ﬁgures are considered, the future of Islamic Finance looks bright, but
Ayman A. Khaleq of Morgan Lewis, considers what Dubai’s Islamic Finance market
actually needs to focus on to elevate it to the next level.
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ractitioners in the Islamic ﬁnance industry often feel
a sense of déjà vu when they attend industry focused
conferences and roundtables. Time often tends to
be taken up by discussions on the standardisation of
Islamic ﬁnance documentation and the role of Islamic scholars,
or deal-of-the-year debates while barely addressing the salient
structuring components of the underlying transactions. Although
these themes are worthy of discussion, a growing number of
practitioners in the industry feel the focus needs to shift. There
needs to be broader discussions of what success looks like, and
the spotlight should be falling on innovation and entrepreneurship,
which in turn means greater investment in human capital in the
Islamic ﬁnance sector.
HUMAN CAPITAL
When it comes to Islamic ﬁnance, there is one thing most seasoned
Islamic ﬁnance bankers, lawyers and above all scholars agree
on, and that is the dearth of specialised human capital. From the
perspective of the legal industry, the list of the most highly ranked
Islamic ﬁnance specialists has been largely static for over ten or
so years. The same can be said about Islamic bankers although it
is also arguable that their position is actually worse as some of
the bankers who focus on Islamic ﬁnance, in the early years, have
frequently changed course and opted to take a generalist approach
after the credit crisis of 2008 and the restructuring and corporate
defaults which followed. This begs a question in itself - whether
the most eﬀective Islamic bankers are those who have solid
traditional (non-Islamic) banking experience within their specialist
ﬁeld (whether that be corporate, investment or private banking,
derivatives or investment management) and then specialise in
Islamic banking, or who focus on the sector from their early days
as junior bankers and have then gained seniority through the ranks
of one of the leading Islamic banks.
The ﬁrst type of banker may be more eﬀective if the ‘eﬀect’ is
measured from the perspective of their ability to make a global,
not purely local or regional, impact. However, Islamic bankers,
and lawyers, need to be as credible within their existing ﬁelds of
specialisation as their peers in the conventional banking industry
or law practice are expected to be and should possess similar
technical skills. However, their ability to develop Islamic banking
skills will depend on their institutions’ commitment to the sector.
Unfortunately, when it comes to international banks only a handful
have demonstrated a high enough level of commitment. Ultimately,
what Islamic banks need is a steady ﬂow of suitable talent but the
supply from international banks is unlikely to be suﬃcient for the
industry’s needs.
EDUCATION
One of the main challenges that the Islamic Finance industry faces
is the lack of specialist academies or business schools which oﬀer
training in Islamic jurisprudence, banking and ﬁnance (including
traditionally) the necessary linguistic skills, and humanitarian
studies such as history and culture. Not only are there not enough
specialist institutions, there is also a strong need for reputable
regional and international business schools to oﬀer a specialisation
in Islamic banking but also beneﬁt from access to professors
coming from high-ranking international academic institutions.
This is an area where Dubai, Bahrain, and Kuala Lumpur
should be taking the lead, although Bahrain has been a pioneer.

Aﬃliations with leading international business schools and active
academic exchange programmes are also probably needed if we
are to ensure the Islamic ﬁnance industry is well-integrated into
the global banking and ﬁnancial worlds.
SHARIA SCHOLARS
I would also argue a diﬀerent approach is needed in terms of
promoting the next generation of Sharia scholars. The most
credible Sharia scholars and governments which have taken it upon
themselves to promote Islamic banking need to be encouraged
to work together, with a sense of urgency, to tackle this shortage.
There is no one area where the human resource deﬁcit manifests
itself more clearly than Islamic scholarly work. In 2013 in Dubai, HH
Sheikh Mohammed bin Rashid Al Maktoum, Vice President and
Prime Minister of the UAE, announced his plan for developing the
Islamic economic sector which would rely on seven main pillars and
46 initiatives. Then to further cement their commitment to make
Dubai the ‘Capital of Islamic Economy’, in May 2016, the UAE Cabinet
approved organising of the Higher Sharia Authority, which will
provide oversight and guidelines to ﬁnancial institutions on Islamic
ﬁnance-related matters. These are important developments in
which the private sector must endorse with their support.
TASKS FOR THE INDUSTRY
There are also other areas where the Islamic ﬁnance industry needs
to catch up. These include focusing on fundamentals by ensuring
Islamic ﬁnance entrepreneurs are backed by venture capital
investments and identifying and pursuing more ‘touch-points’ with
socially responsible investing, and enhancing bankability for all the
Muslims who lack it, by supporting credible, innovative and wellregulated and funded FinTech initiatives.
WHAT IS SUCCESS?
Ultimately, the success of the Islamic banking industry should not
be measured by the its mere size (even if this is two or three trillion
Dollars) but by whether or not it can provide solutions to tangible
problems and challenges, and co-exist with, and in fact contribute
to, social, environmental and economic initiatives with broad global
appeal. There are a number of interesting and innovative assignments
currently being worked on including an Islamic venture capital fund
and investments in FinTech and education; and a Sukuk backed by
the proceeds of renewable projects and investments in healthcare
and life sciences through either development projects, buyouts or
technology development. However, it is also important that such
innovations are not an alternative to a continued investment in
the region’s infrastructure, industrial and real estate sectors but
rather that they represent balanced growth in which investments in
traditional and innovative sectors run hand in hand.
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Sharia Compliant Structures
In Asset Finance
As a wider range of entities are willing to provide Sharia Compliant ﬁnance,
Adil Hussain and Dr Robert Davy of Clyde & Co look at methods which can be used to
ﬁnance the purchase of assets like ships and aircrafts.

T

he Islamic Financial Services Board’s Islamic Financial
Services Industry Stability Report, published in 2016
year, estimated the global Islamic ﬁnancial services
industry at around $1.88 trillion and rising, of which the
GCC contributes over £744 billion. There is an increasing pool of
liquidity in this market and it is also becoming more common to
see a greater variety of entities including ﬁnanciers who are not
authorised to act as a ‘lender of record’, including private equity
houses and Sharia compliant funds providing this ﬁnance.
So how are those seeking ﬁnance for the purchase of assets
(such as aircraft and ships) typically taking advantage of the
increased availability of such funds?
A TRADITIONAL SYNDICATED IJARA STRUCTURE
In recent years, Islamic vessel and aircraft bank ﬁnance structures
have mirrored the key features of conventional ﬁnance secured
loan arrangements. These include:
˾ Syndication - This typically involves an investment agency
arrangement, under which one of the banks in the lending
syndicate is appointed as agent for all the other banks to act
as the conduit for the aggregate of the cash ﬂows to and from
the banks.
˾ Disbursement of syndication proceeds - The aggregate funds
from the syndicate are disbursed by the investment agent,
by way of a Sharia compliant debt facility, to an oﬀshore SPV
speciﬁcally incorporated to act as purchaser of the vessel or
aircraft from the seller (or manufacturer in the case of a new
asset) (who is the Asset Owner).
˾ Security - An Asset Owner’s obligation to repay under the Sharia
compliant debt facility is secured with a support package which
is similar to conventional secured loan structures (e.g. by a
mortgage or charge over the vessel or aircraft, security interest
in the Ijara, and/or a charge or pledge over any bank accounts
linked to the Ijara).
˾ Grant of the lease - Once the required vessel or aircraft has
been purchased, the Asset Owner grants an Islamic lease (an
Ijara) of the asset to the underlying asset operating entity
(or Lessee). The Asset Owner retains ownership of the asset
until either the expiry of the Sharia compliant debt facility at
maturity; an early termination event under the Ijara; or the
prepayment by the lessee under the Ijara.
˾ Service agency - An Ijara diﬀers from a conventional lease.
Under Sharia principles, the Asset Owner must remain liable for

40 | Emirates Law Business & Practice | January 2017

the obligations, costs and duties of asset ownership (including
any major maintenance, insurance, required authorisations
and payment of taxes or duties). However, the Asset Owner
appoints the Lessee as its service agent under a Service
Agency Agreement in order to meet the ownership obligations,
costs and duties on its behalf.
˾ Repayment - The Lessee makes periodic rental payments to
the Asset Owner which the Asset Owner, in turn, uses to repay
the Sharia compliant debt to the banks. Each rental payment
comprises a ﬁxed element (equivalent to a repayment of
principal), a variable element which will include the Ijara return
(equivalent to the proﬁt) and a supplemental element (which is
required to oﬀset amounts payable by the Asset Owner to the
Lessee under the Service Agency Agreement).
˾ Total loss – If the vessel or aircraft is totally lost or destroyed
during the term of the ﬁnancing, the Lessee must not be held
liable for further rental payments under Sharia principles. As a
result the Ijara automatically terminates in this circumstance
and the Asset Owner has no right to claim ongoing rental
payments from the Lessee. This obviously diﬀers from
conventional loan ﬁnancing. Insurance usually bridges the
gap for the Asset Owner and the Lessee claims under a policy
taken out by it in its role as service agent and the Asset Owner
claims the insurance pay-out from the Lessee under the
Service Agency Agreement.
˾ Sale and purchase options - The Lessee (or an aﬃliate) grants
the Asset Owner a purchase undertaking under which the Asset
Owner has the right, in certain circumstances, to require the
Lessee to purchase the aircraft or the vessel from the Asset
Owner. These circumstances can include maturity of the debt
ﬁnance and early termination of the Ijara. The Asset Owner also
grants the Lessee a sale undertaking under which the Lessee
has the right, in certain circumstances, to require the Asset
Owner to sell the aircraft or the vessel to it. For example, this
would happen if the Lessee prepays under the Ijara.
SHARIA COMPLIANT CAPITAL MARKETS
There are a growing number of ﬁnanciers who oﬀer their funds as
‘non-bank ﬁnance’ and want to invest Sharia compliantly. However,
they may be prevented from using the Islamic asset ﬁnance
structure outlined above, either by regulation, or under their
constitutional documentation which could restrict them to making
only Sharia compliant capital markets investments.

Figure 1: Sharia Compliant Capital Markets Structure

Figure 2: Mixed Souce Finance Structure
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The issuance of a Sukuk (an Islamic bond) is a useful option for
such investors, using the asset ﬁnance structure outlined above
as the starting point (see Figure 1). The key variations for this
structure are as follows:
˾ The Asset Owner declares a trust in favour of the financiers
in return for their subscription for the Sukuk issued by
the Asset Owner. This trust takes the place of the asset
agency arrangement. The Asset Owner uses the Sukuk
proceeds to purchase the vessel or aircraft from the seller
or manufacturer. The Asset Owner then leases it, under the
Ijara, to the Lessee.
˾ The trust is declared over the asset, and over any income
derived from the Ijara. The financiers are beneficially entitled
to the rental income from the Lessee under the trust.
˾ The beneficiary of any security support package is not the
financiers, but the trustee (who holds this beneficially for
the financiers).
A recent, prominent example of the use of Sukuk for
aircraft finance was last year’s Emirates’s UK Export Finance
guaranteed, Sukuk issuance, which was used to finance the
purchase of four Airbus A380 aircrafts and was the first Sukuk
to be guaranteed by an export credit agency.
MIXED SOURCES
There is also an increasing willingness among Sharia scholars
and advisers to permit Sharia compliant funds and carefully
structured conventional interest-bearing debt to be put
towards financing the same asset, provided the underlying
asset is Sharia compliant.
Figure 2 shows a structure which retains the use of the
Sukuk for non-bank Sharia compliant financiers, combined with
a conventional loan for the conventional bank financiers. The
key features of this structure are as follows:
˾ Another SPV is incorporated to act as the issuer of the
Sukuk (the Issuer SPV).
˾ In this structure, the Asset Owner directly receives the
conventional debt and uses it in part payment to purchase
the asset.
˾ The Asset Owner grants an Ijara of the asset to the Issuer
SPV, and in turn the Issuer SPV grants an Ijara of the asset
to the asset operating entity (which in this structure, is
acting as a Sub-Lessee). This means, the Issuer SPV is
an intermediary between the Asset Owner and the asset
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operating entity. A chain of service agency agreements
is entered into, to reflect this. There are also two sets of
purchase undertakings and sales undertakings which are
used to transfer ownership of the asset and the payment of
outstanding amounts under the Ijara up the chain from the
Sub- Lessee to the Asset Owner.
˾ The Issuer SPV uses the Sukuk proceeds to make an initial
payment to the Asset Owner (to make up the balance of the
asset purchase price, which is in effect, a forward rental
payment). The Issuer SPV also uses the periodic rental
payments received by it from the Lessee to make periodic
rental payments to the Asset Owner and periodic Sukuk
payments to the financiers.
These mixed source financing arrangements highlight the
flexibility of Sharia compliant structures.
As such, they provide an attractive alternative to
conventional interest-based asset financing. As the world’s
economies come out of recession, banks are not always the
first port of call for those seeking to finance assets.
While the transactions are not as large or as openly
publicised as they were pre-2008, non-bank financiers are
active, particularly through the use of privately placed Sukuk,
and their appetite appears to be growing.
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STOP
DEFENCE
What is
International
Criminal
Law?
In the ﬁrst of a series on International
Criminal Law, editor Sogol Kaveity explains its
origins, sources and deﬁnitions.

I

nternational Criminal Law (ICL) involves crimes which are
subject to universal jurisdiction or which are of concern to the
international community. Any national court can prosecute
them. A number of defenses are potentially subject to universal
jurisdiction, including certain crimes under treaty, e.g. foreigners’
acts committed in foreign territories, torture and piracy. Any crime
arising under treaty, including minor defenses like intentional
damage to submarine cables, and every terrorism suppression
convention like the convention on highjacking aircraft are classed
as ICL. However, usually the focus is on crimes which can be
prosecuted in international courts, e.g. genocide, crimes against
humanity, war crimes and aggression.
HISTORY
The ICL concept began when piracy was put under universal
jurisdiction, and every state and every state’s court was given
jurisdiction to prosecute those suspected of piracy. However,
piracy is often now seen as an example of transnational rather than
international crime, as it is a crime which crosses borders as each
ship involved will be submitted to the jurisdiction of their own ﬂag
state crossing into the jurisdiction of the other state. Unlike other
international crimes which are usually seen as morally appalling,

42 | Emirates Law Business & Practice | January 2017

piracy also often involves less extraordinary crimes like theft
or kidnapping for ransom. There have been historical examples
of international criminal tribunals (ICT), e.g. the Leipzig Trials of
German war crime suspects after World War I, the 1954 Nuremberg
International Military Tribunal and the Tokyo International Military
Tribunal (1946–1948). These tribunals marked a turning point as
international law reached inside the state and attached direct
rights, obligations and consequences to individuals’ actions,
rather than condemning the state itself. However, despite their
notoriety these tribunals have not been particularly inﬂuential on
subsequent developments and are not quoted as precedents. For
example, Nuremberg conducted what is now regarded as ‘a fair
trial with an exhaustive examination of evidence’, but did not use
sophisticated ‘legal reasoning’. It universally acknowledged the
holocaust by the Nazi regime, actions taken to exterminate the
German Jewish population, and liquidate the disabled, elderly, or
those of Roma origin. However, genocide was not a crime within
the Nuremberg Tribunal’s jurisdiction and was only referred to in
passing. It was also only able to prosecute crimes against humanity
which were connected to the war in Europe, so it was an attempt to
link the new category of crimes against humanity with war crimes.
However, there was no history of crimes against humanity

being prosecuted before Nuremberg and one of the questions
raised was that of retro perspective application of the law by the
Nuremberg Tribunal. However, it was around 50 years until the
next ICTs were established by the United Nations Security Council
for former Yugoslavia (ICTY in 1993) and Rwanda (ICTR in 1994)
in response to the ethnic conﬂict in the former Yugoslavia, and
genocide in Rwanda. The jurisprudence of the trial chambers and
the joint appeals chamber of these two tribunals have played a
greater role in the development of international criminal law.
ROME STATUTE
A special role is also attributed to the International Criminal
Court (ICC)’s Rome Statute (The Hague, 1994) and the elements of
crimes. The elements of crimes is a subsidiary document created
by the statute parties which guides the ICC on defense interpretation under the treaty.
A 184 states where involved in this treaty’s negotiations, and
in November 2011, 120 states were parties to it. The Statute
provides evidence of ipinio juris of the legal content of international criminal law, e.g. the deﬁnition of crimes, the elements of
crimes and signiﬁcant detail on defenses. As well as the Rome
Statute, when it comes to war crimes the Geneva Conventions on
Genocide (which has basically codiﬁed provisions on genocide) and
Torture are important sources of ICL.
SOURCES AND PRINCIPLES
There is an underlying assumption in criminal law of nullum crimen
sine lege: you cannot punish a crime which is not established in law,
and established with a high degree of precision.
This can create problems in ICL as international law can be
imprecise and treaty based law, like the Geneva Convention of
1949 which is applicable in war, may not bind all states. In addition,
the Geneva Conventions were designed to lay out the rules of
conduct in war and were not created as crime deﬁning treaties, so
only a few provisions envisaged criminal sanctions for breaches.
ICL can also draw from diﬀerent branches of law, e.g. criminal,
human rights and general principle of public international law and
the law applicable in armed conﬂict, so it may not always be easy
to reconcile all these diﬀerent standards.
For example, criminal law may expect a degree of precision
the law of armed conﬂict does not have, while human rights and
criminal law often aim to protect defendants’ rights.
CUSTOMARY LAW AND GENERAL PRINCIPLES
The Courts look to treaty law ﬁrst, like the Rome Statute and
elements of crime to ﬁnd clear deﬁnitions and sources. However,
precision is needed when looking to the treaty for general rules
of evidence as the Rome Statute attempts both the codiﬁcation
of pre-existing law and the development of law in this area, and
does not necessarily reﬂect pre-existing law. The ITCY interpreted
customary law, which has been adopted in the Rome Statute, which
shows the international community has come to accept a new
customary law.
In terms of customary law, the Geneva Conventions largely state
rules of conduct and codify what is acceptable for states to do
during a war.
However, only a handful of violations have criminal sanctions
attached. These so called ‘Grave Breaches Provisions’ deﬁned in
the Geneva Conventions apply only in international armed conﬂict,

so there is a limited class of crimes applied in a limited class of
conﬂicts under the Geneva Conventions’ strict interpretation.
However the broader law and customs of law can also be used.
By looking at customs of law, ICTY case law has signiﬁcantly
expanded the range of war crimes which can be punished particularly in cases of non-international conﬂict.
In determining liability on who could be responsible for war
crimes, genocide and crimes against humanity, the ICTY was faced
with very limited statutory provisions on committing, ordering,
aiding and abetting crimes, without much detail.
So it looked to customary international law, and found doctrines
like ‘joint criminal enterprise’ and liability and applied these rules
too. National courts’ decisions in international criminal law cases
may also be considered as evidence of customary international law
and as guidance on the interpretation of treaties like the Genocide
Convention.
The ICC also uses general principles of law to plug gaps in applicable law where there is no applicable treaty law or customary law,
e.g. it acknowledged rape was a war crime as this was an uncontroversial proposition, however, to prosecute rape as a war crime,
a deﬁnition of rape was needed, so the ICTY reviewed the law of
rape in various national legal systems to establish common general
principles as both actus reus and mens rea were required for rape.
CASE LAW AND SOFT LAW
The ICC tend to refer to each other’s case law and sometimes to
national court decisions.
However, these precedents are only persuasive and not binding,
as there is no hierarchy between international criminal tribunals.
The ﬁrst source of law for any international tribunal is its own
statute which may create important diﬀerences in applicable
laws before tribunals if crimes are deﬁned diﬀerently, and limits
reviews of other tribunals’ case law.
Soft law can also be relevant, e.g. with war crimes the international Red Cross’s work may be inﬂuential.
RED CROSS WORK
For example, under the law of armed conﬂict it is legal to attack
those taking direct part in hostilities even if they are not part of
a military force.
The Red Cross has issued interpretive guidance on ‘direct participation’, and this soft law source is often used by tribunals looking
at what it means, e.g. what are war crimes.
The Red Cross has also published a study on customary law and
armed conﬂict which was useful as the ICTY had jurisdiction over
violations of the laws and customs of war.
It can be argued before international tribunals that judges
interpreting treaties and deciding rules of custom, or deciding
and applying general principles of law, are actually making law for
the ﬁrst time and violating nullem crimen sine lege.
A DEVELOPING AREA
As international criminal law has eﬀectively only been running
since the 1990s, some of this law has to be judicially made and
would not be comparable to highly developed and codiﬁed legal
systems. However, we have now reached a point where the ICC
Statute provides a much more thorough and detailed account of
the applicable international criminal laws than it did when the ICTY
and ICTR were considering the matter.
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“DIEDC ensures that each pillar develops
programmes and initiatives which are
relevant to its ﬁeld of focus, and they
collectively contribute to establishing
Dubai as the capital of Islamic economy.”

Sheikh Rashid Bin Saeed Al Maktoum, former
Ruler of Dubai had a vision of making Dubai the
global capital of the islamic economy.
Sogol Kaveity talks to Abdulla Mohammed Al Awar,
the CEO of DIEDC, a unique organisation which includes
the development of all the vital sectors which contribute
to the growth of sharia-compliant business.
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A

s the Chief Executive Oﬃcer of the Dubai Islamic Economy
Development Centre (DIEDC), Abdulla Mohammed Al
Awar is responsible not only for the centre’s day to
day management but also for implementing both the
DIEDC’s short-term and long term plans. In practice this means,
as he explains working towards one overall objective. “It is
my responsibility along with the rest of DIEDC’s management
team and relevant stakeholders to work towards one thing,
achieving the Dubai: Capital of Islamic Economy initiative, part
of which involves communicating on behalf of the centre to our
shareholders, employees, government authorities and the public.”

WHY WAS DIEDC ESTABLISHED?
“Back in 1975, Dubai made history when the world’s ﬁrst private Islamic
bank, the Dubai Islamic Bank was established by the late, Sheikh
Rashid Bin Saeed Al Maktoum, the then Ruler of Dubai and Vice
President and Prime Minister of the UAE,” Al Awar explains. “It was
also his vision for Dubai to become the global capital of the Islamic
economy, as he saw the opportunities for growth in this sector.”
“Sheikh Rashid had a long term vision that the UAE needed a
diversiﬁed national economy in the post oil era,” Al Awar adds.
“He saw what was needed was new tools and instruments,
and responsible investments which would ensure sustainable
economic development, and social and economic security.” As
a result of this Sheikh Mohammed bin Rashid Al Maktoum, the
current Ruler of Dubai and Vice President and Prime Minister of
the UAE, with Dubai Law No. 13/2013, established DIEDC. “Our
purpose is to make sure this vision comes true,” explains Al Awar.
WHAT IS DIEDC’S STRATEGY?
DIEDC’s aim is to accelerate the growth of Islamic economy across
all sectors around the world, whilst ensuring there is compliance
with the rules and ethics which ensure smooth transactions. “We
want to embark on the path of true economic development,” Al
Awar adds, “as well implementing a comprehensive strategy which
includes practical programmes and initiatives which work towards
positioning Dubai as the capital of Islamic economy.”
While other similar centres around the world have tended to
focus on particular parts of the Islamic economy, such as Islamic
banking and ﬁnance, DIEDC is taking a unique approach. “The
uniqueness in our strategy lies,” Al Awar explains, “in its inclusion
of all the vital sectors which contribute to the growth of shariacompliant businesses and investment schemes in our remit.”
WHAT ARE YOUR SEVEN PILLARS?
As a result, unlike other similar centres around the globe DIEDC is
founded on seven pillars of the Islamic economy. “DIEDC’s seven
pillars are Islamic ﬁnance, the halal industry, family-friendly
tourism, digital infrastructure, Islamic arts, Islamic knowledge and
Islamic standards,” Al Awar adds.
“The centre is working towards establishing a sound
infrastructure and a comprehensive framework for overseeing
the implementation of initiatives which help achieve the enabling
of the Islamic economy in all these areas. When it comes to the
Islamic ﬁnance pillar our eﬀorts have been to help coordinate
the development of the ﬁnancial services sector within Islamic
banking,” Al Awar says.
“With the halal industry pillar we are helping to support the
development and growth of the halal products sector, while our
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aim with the family-friendly tourism pillar has been to make Dubai
the preferred global destination for family tourism.”
“In terms of the digital infrastructure,” he adds “our aim has
been to try to win our city leadership status within the Islamic
digital economy sector. While with Islamic arts we have been
looking to position Dubai as the capital of Islamic fashion, arts
and design which preserves genuine Islamic art and multi-layered
Islamic heritage.”
“Then with the knowledge pillar we are striving to capitalise
on Dubai’s achievements in creating a conducive academic
environment while establishing a world-class research centre
which covers various sectors within the Islamic economy,” Al
Awar says. “And ﬁnally, with the Islamic standards pillar we are
looking to develop and update standards which are applicable to
all institutions and companies which are active within the Islamic
economic sector.”
HOW DO YOU POSITION DUBAI AS A GLOBAL ROLE MODEL?
“In 2014, Muslims around the world spent USD1.81 trillion on halal
products,” Awar explains. “We expect this to grow to USD2.47
trillion in 2018 and reach USD2.58 trillion by 2020. This has
provided great opportunities for growth in this industry, and this
high level of demand oﬀers a huge incentive for us to help make
the development of halal products one of the central drivers in the
implementation of the Dubai: Capital of Islamic Economy strategy.“
“In order to establish Dubai and the UAE as a global role model
for the Islamic economy, DIEDC ensures each pillar develops
programmes and initiatives which are relevant to its ﬁeld of focus,
and they collectively contribute to establishing Dubai as the
capital of Islamic economy.”
“For example, if you look at the Islamic Finance pillar,” Al Awar
explains. “Enormous opportunities have been demonstrated
by the projections for growth in the global Sukuk market which
inspired the Global Sukuk Centre initiative, which was launched
in February 2013. The aim of this initiative was to transform Dubai
into a leading global hub for Sukuk issuance, listing, and trading.”
“There have been successes, thanks to the laudable eﬀorts
and relentless drive of Nasdaq Dubai and this initiative achieved
its goal in 2015 when Dubai overtook Kuala Lumpur and London in
the listing of Islamic bonds on its exchanges. In April 2016, the total
value of Sukuk listed in Dubai reached USD42.61 billion which was
the largest amount of any listing centre in the world.”
“One of the latest initiatives by His Highness Sheikh Mohammed
bin Rashid Al Maktoum on the Islamic banking and ﬁnance front,”
Al Awar continues, “has been an initiative to establish the Higher
Sharia Authority overseeing Islamic banking and ﬁnancial services.
This is a signiﬁcant step towards strengthening the regulatory
infrastructure which will contribute to the harmonisation of
Islamic ﬁnance standards.”
However, one of the initiatives Al Awar is most proud of, is the
steps which have been taken by the Department of Economic
Development (DED) supported by DIEDC to establish the
Emirates Trade Bank. “The Emirates Trade Bank is the ﬁrst global
Sharia-compliant bank exclusively oﬀering integrated trade and
international commodity ﬁnancing solutions,” he explains.
There have been other successful initiatives too, including the
collaboration between Dubai Industrial City and Economic Zones
World (EZW) on the Halal Cluster project which began in February
2014 and has also helped implement the Emirate’s vision.

“The uniqueness
of our strategy
lies in the
inclusion of all
the vital sectors.”
“The Halal Cluster was designed as a dedicated base for halal
manufacturing and logistics companies, and involves everything
from the food to cosmetics and personal care industries,” says
Al Awar. “This initiative demonstrates Dubai’s commitment to
developing halal zones in order to tap into what is a growing
trillion-Dollar global market.”
“Meanwhile the establishment of the Emirates Global Centre
for Accreditation in 2015 and the appointment of its board in 2016,
have helped to reinforce the city’s status as a global accreditor of
halal products and provide systems which comply with local and
international standards.” Al Awar believes certiﬁcation is at the
core of the halal industry and one initiative he is most proud of has
been the contributions which have been made to its uniﬁcation
through the International Halal Accreditation Forum.
“This forum which is run by the Emirates Authority for
Standardisation and Metrology (ESMA) aims to establish
an internationally recognised system for halal compliance
evaluation practices and to help member states develop their
own accreditation infrastructure,” Al Awar adds. “Following
the scheme’s launch, ESMA signed an agreement with the
representatives of accreditation authorities in 10 participating
countries and has plans to attract more member countries.”
There have also been other positive developments in the area
of Islamic standards at a national level, including the Halal National

Mark which was launched in 2014 by ESMA and is part of the UAE’s
scheme for halal products. “This mark not only regulates but also
certiﬁes the halal industry and its various products,” states Al
Awar. “It has also cemented the country’s position as a trusted
source of reference in this ﬁeld.”
While in terms of supporting family tourism a key initiative
has been setting standards for halal accommodation in Dubai.
“With family tourism,” Al Awar notes, “DIEDC are collaborating
with the Dubai Department of Tourism and Commerce Marketing
(DTCM) on researching and developing a plan to help attract direct
local and foreign investments in family tourism which will target
the private sector. We are also now setting standards for halal
accommodation in Dubai.”
KEEPING UP WITH DEVELOPMENTS
“In the last ﬁve years, there have been a number of changes in the
way the Islamic economy has developed,” says Al Awar. “We have
seen changes in the culture, awareness, and there is a pressing
need to ﬁnd solutions to some of the most crucial challenges
including social inequality, food safety, economic stability, and
environment issues. Only through a just, transparent and fair
economic system, can we contribute to the betterment of our
society and the communities at large.”
Al Awar also recognises that the Islamic economy has been
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evolving at a fast rate in the last few years which has made it
challenging for DIEDC to keep up with these developments. “I am
very keen in making sure DIEDC stays up-to-date with the latest
trends and shifts in Islamic economy, and we help businesses and
individuals remain in the loop with these changes, so they can
adapt their products and services,” Al Awar notes. As part of this
focus, we have been actively working on creating the necessary
knowledge environment, and have been establishing Dubai and the
UAE as a reference hub for all data related to the Islamic economy.
For example, over the last three years, DIEDC have been preparing
‘The State of the Global Islamic Economy Report’ which features a
Global Islamic Economy Indicator produced in collaboration with
Thomson Reuters and Dinar Standard.”
“This document has become a preferred reference source for
investors and potential start-ups who are looking for information
on the latest developments, trends, and opportunities across the
Islamic economy’s seven sectors worldwide,” says Al Awar.
When it comes to providing information and support for those
interested in the investing in the Islamic economy, DIEDC looks
beyond the UAE’s borders. “Our mandate is to raise awareness,
elicit interest, and attract investments in Islamic economy.
Therefore we make information and support available to all
those who are interested in learning more about its framework
as well as our programmes and initiatives on the subject,” Al Awar
explains. “As a result of its values and principles, I believe the
Islamic economy can help set a new benchmark for the business
and investment landscape of the future. With the growth of the
global Islamic economy I believe we will see a new phase in terms
of growth and investment opportunities which will also help fuel a
brand new era of economic development.”

THE ROLE OF SUKUK
When asked about ways of encouraging Sukuk, Al Awar says, “The
latest forecasts indicate there has been a growth in issuing Sukuk
by over 15 per cent between 2016 and 2018. Despite the modest
Sukuk share in the GCC region at present, which is estimated at
USD35 billion. Economic reports expect the combined value of
Islamic assets to reach USD3.24 trillion in 2020, which is set to
push Sukuk issuance to record rates in the coming years.” Al Awar
believes with the rapid growth of Islamic ﬁnance and its promising
future, Sukuk are the ideal ﬁnancial tools to leverage, because they
can help build partnerships among diverse segments of society
including individuals and the private and public sectors.
“DIEDC is committed to continuing to work closely with all
stakeholders,” he says, “and to contribute to the discussion, and
play an eﬀective role in identifying opportunities that will enhance
Sukuk issuances. With Sukuk, all of these segments can contribute
to economic development through ﬁnancing sustainable projects
that boost the economy and, in turn, the potential for growth. Sukuk
can also enable the building of a sophisticated structure of practices
and legislation which can regulate market trends and restructure
the economy in line with standards and controls. Such regulation
is absent from traditional markets.” Al Awar expects with a decline
in the oil industry’s share in the UAE GDP, and other sectors driving
growth, there will be a tendency towards investing in non-oil sectors
while promoting diversity in sources of national income. “These
trends will lead to positive changes in the structure and regulation
of the overall ﬁnancial landscape,” he notes. “Ranging from greater
convenience to implementing a sophisticated system of standards.
This will make issuing Sukuk much easier, and will eventually lead to
a more sustainable economy.”

THE LINK WITH ISLAMIC CAPITAL
One point Al Awar is keen to make is that there would be no Islamic
economy without Islamic capital and he is eager to stress that
the whole UAE nation must drive Islamic assets collectively and
creatively. “People need encouragement to steer away from
their comfort deposit zones, towards the proﬁtable investment
clusters which are represented by the Islamic economy’s ethical
and socially responsible businesses,” he explains. ”There is
currently a growing Muslim population which means the takaful
and re-takaful industry, Islamic pension programmes, Sukuk,
and similar instruments are enjoying greater exposure and
awareness than before.”
“As a result, we also need to develop Sharia-compliant
instruments which cater for the needs of corporates and individuals
who want to expand their businesses in these areas,” he adds. “In
an Islamic capital market, all transactions comply with Sharia law,
which means the market must be free from activities which are
prohibited by Islam, such as usury (riba), gambling (maysir), and
ambiguity (gharar),”
“With enough awareness among investors, businesses, and
government, combined with increases in wealth among Muslims
globally, I believe the demand for an Islamic capital market is
bound to surge. This will ultimately reﬂect in the growth of supply
and shift in numerous markets that conduct transactions involving
Sharia-compliant ﬁnancial assets,” he explains. “I would say, the
Islamic capital market functions in parallel with the conventional
capital market and complements the Islamic banking system by
diversifying the economy.”

SUPPORT TO START-UPS
One of the ways Dubai is helping to enable this change is through
the fund set up in collaboration with the Mohammed Bin Rashid
Establishment for SME Development, and the Department
of Economic Development (DED) in Dubai to support Emirati
entrepreneurs who want to contribute to the development of
Islamic economy. “The primary objective of the initiative,” Al Awar
explains “is to convert SME loans into Islamic loans.” Another
initiative which has also helped has been the Global Islamic
Economy Summit, which DIEDC organises in partnership with
the Dubai Chamber of Commerce and Industry (DCCI). When this
was launched in 2013, the plan was it would be a bi-annual event.
However, due to its success and the growing global interest in
it, it became an annual event in 2015. “This global summit brings
together world-class experts from the critical industry sectors
spanning geographic regions across the globe and crosses cultural
boundaries in order to directly address the greatest challenges
and opportunities within Islamic economy,” Al Awar adds. DIEDC
also provided, support to Dubai Silicon Oasis Authority (DSOA) on
its establishment of the Dubai Technology Entrepreneur Centre
(DTEC). “This 4,600 square metre hub opened its doors in 2015,
and provides an ideal environment in which start-ups can create
solutions which meet the demands of digital Islamic economy with
a special focus being put on Arabic online content. An agreement
has also now been signed to develop the Salaam Gateway which
will be a digital economy portal,” Al Awar explains. “This is a
pioneering initiative as the portal will serve as a global reference
source for the Islamic economy and should help contribute to
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“The world needs this new
culture, ethics and values.
One that can have a positive
impact on people’s lives.”
monitoring markets and growth in key sectors.”
SUPPORT FOR SCHOLARS
With Islamic knowledge considered to be one of DIEDC’s pillars it
is not surprising that steps are being taken to support scholars.
“When we announced the Islamic economy strategy back in 2013,
we highlighted the need to have a reference point for Sharia
scholars,” Al Awar notes. “The UAE is to have its own National Sharia
Supervisory Board (NSSB) and we hope one of the main beneﬁts
of this will be that it will ensure the uniﬁcation of standards and
their implementation.”
“In our experience, when organisations come to do business,
they sometimes face diﬃculties in complying with the rules and
regulations. So, to streamline standardisation processes, there
needs to be a common underlying entity which can assist, even if it
is not necessarily a national sharia supervisory board.”
The details of how this board will work are being examined and
nothing has been ﬁnalised yet. However, DIEDC is contributing to
these discussions, and once a decision is made, an announcement
will come from the UAE Central Bank.
SUPPORT FOR FUTURE DEVELOPMENT
When asked about where support for the future development of
the Islamic economy is likely to come from, Al Awar states, “We
see both the public and private sectors striving towards a more
deﬁned long-term strategy with sustainability at its core. The
drive towards diversiﬁcation of the economy requires both these
sectors to think beyond the traditional business models and be
more creative in their approach so they can ensure growth aligns
with sustainable social and economic development goals,” he adds.
“As far as the Islamic economy is concerned, the private sector
is becoming increasingly involved in Sharia-compliant investments
with the rise of responsible investments, ethical banking, and the

green economy, which are now at the top of the priority list for
both local and international companies.”
Within this context, Al Awar has a strong belief that the biggest
achievement to date has been that Islamic economy has become a
new culture for business.
“The world needs this new culture, ethics and values,” he
adds. “One that can have a positive impact on people’s lives. We
cannot keep doing business in the same way we used to. These
days, interest in making socially responsible investments is
growing steadily. Developing new ﬁnancial instruments based
on Sharia principles helps enable this trend to take root but it is
only achievable if a convergence between the sectors within the
Islamic economy sectors takes place.”
Al Awar believes that the whole world, including some Muslim
countries, are currently facing several pressing issues, most
notable of which are probably poverty, unemployment, the brain
drain, inequality and the economic slowdown.
However, he is positive about these challenges.
“I believe that if we leverage Islamic ﬁnance more proactively in
projects focused on improving the quality of life,” he states “we can
ﬁnd solutions to all these challenges.”
However, the gauntlet he lays down to this generation of
business people is quite a challenging one.
“As people of the 21st century, we need to rethink our purpose
and reshape our business strategies to fulﬁl not just our individual
ambitions but also the aspirations of the communities we belong
to,” he says.
“After all the generations which follow us have the right to
a resilient ﬁnancial system which is able to achieve economic
prosperity while still protecting the dreams of the youth.”
“This means we have to develop the right infrastructure for
establishing the type of ﬁnancial system which can become a
global model for the world to follow,” Awar adds.
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Lynn Ammar, associate at Cleary Gottlieb Steen & Hamilton LLP in
Abu Dhabi, talks to Sogol Kaveity about her time at Harvard Law School
and her career as a tri-lingual Lebanese lawyer in Paris and the UAE.
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“In my work I strive to
combine the structure
of the French system
with the pragmatism
of the US system.”

less interested in sciences but had a passion for
literature, philosophy and the arts. When I had to
decide about my career direction when I graduated
from high school, I was torn between journalism
and law. I decided to postpone making a decision
on this and pursued a degree in both these subjects
at the same time. (Although this may have been
less postponement and more indulgence). Once
I started law school at St Joseph’s University in
Beirut everything changed and I knew then that I
wanted to pursue a career in commercial law.”
“In 2009 when I completed my Masters in law in
Beirut, I was awarded the Fulbright Scholarship
which I later had to decline to attend Harvard Law
School. In hindsight my year there was a critical
turning point in my life, because of the quality of the
academics, the rich and diverse social network, and
the access it gave me to top international employers.”
“My commitment to the study of commercial law
came from my strong interest in ﬁnancial transactions and deal negotiations. As a result, while at
Harvard, I chose to focus on corporate, M&A and
securities law classes, and I have continued to
practice these areas with Cleary Gottlieb.”

Tell us about your background and education?
“I was born in Beirut in the mid-1980s during a
tumultuous and unstable period in the country.
Although I was always aware of what was going on
at that time, my parents were quite successful in
sheltering me from the eﬀects of essentially living
in a war zone. They enrolled me at a top international
school in Beirut with a French-based curriculum but
an American teaching style. I quickly found I was

What were the diﬀerences betweem studying law
at St Joseph’s in Beirut and Harvard in the US?
“Essentially, studying at St Joseph’s and Harvard
allowed me to be exposed to two opposing, yet
complementary, legal traditions. The French rulebased and strictly codiﬁed system, which I learnt
at St Joseph’s taught me how important it is to
analyse issues and apply law in a structured manner,
while my experience studying US Common Law at
Harvard instilled in me an ability to appreciate the
pragmatism of law through the analysis of how
legal precedents are applied.”
“One way to describe it is by looking at each
system as a pyramid. The French system would be
represented by an inverted pyramid where your
starting point (i.e. the widest part at the top) is the
rule of law. You then make your way down and look
at how it is applied to the speciﬁc case at hand. In
contrast, the US Common Law system starts by
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looking at the speciﬁcs of a case and develops a
general legal principle as a result, which will soon
form the law of precedent (stare decisis).”
“Another key diﬀerence between these two
approaches to legal education was in the role that
the student plays in each.”
“Learning is generally more passive in the French
system as the professor takes the lead on the trajectory of the lecture, whereas the US system uses
the Socratic method of teaching which pushes the
student to lead the discussion and questioning.”
“I’m the product of these two schools of thought,
and in my work I strive to combine the structure of
the French system with the pragmatism of the US
system.”
Where are you admitted to practice?
“Cleary Gottlieb prides itself on having lawyers with
multiple legal qualiﬁcations.”
“ I am a member of the Beirut Bar Association and
I have passed the New York Bar examination and am
expecting to swear in during 2017.”
“However, one of the appeals of the UAE is that it
does not require foreign lawyers to hold a speciﬁc
local qualiﬁcation in order to be able to advise on
international transactional work.”
Why did you choose to come to the UAE?
“After graduating from Harvard Law School, I was
oﬀered the opportunity to join top tier international
law ﬁrm Cleary Gottlieb’s ﬁrst oﬃce in the Middle
East which was being opened in Abu Dhabi.“
“This was a natural ﬁt for me, being from the
region, a native Arabic speaker and having a deep
understanding of Middle Eastern culture. This,
coupled with my civil and common law backgrounds,
and my American and European exposure, helps me
meet the diﬀerent expectations and needs of clients
in the region (especially, when working on out-bound
investments by sophisticated investors such as
sovereign wealth funds).”
“I started by spending a year in the ﬁrm’s Paris
oﬃce between 2012 and 2013 where I gained some
European exposure and was able to get used to
Cleary Gottlieb’s working environment. During
my year in Paris, I also taught Comparative Law
at Sciences Po, Paris, which is a leading academic
institution in France.”
“In early 2013, I and other colleagues came to Abu
Dhabi as part of the launch of Cleary Gottlieb’s Abu
Dhabi oﬃce. ”
What do you like most about your life and work
in the UAE?
“In my four years here, the UAE has become a ‘home
away from home’. From a professional point of view,
it continues to grow as a major international hub for
business and oﬀers me the opportunity to work on
transactions of signiﬁcant scale and breadth, and
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“I value the diversity of our clients,
combined with the fast pace of the
transactions and the need to create
innovative legal mechanisms.”
which are not that common in other jurisdictions.
On a personal level, the UAE is a culturally diverse
and welcoming environment.”
“As a young mother, I ﬁnd the UAE a nurturing,
family-friendly and safe place to raise my one year
old daughter. The quality of life here is unparalleled

in the region and this makes it a privilege to live here.”

deﬁnitely has its advantages.”

What do you like most about your work in the UAE?
“The diversity of our clients, combined with the
fast pace of the transactions and the continuous
need to create innovative legal mechanisms
because of changing deal structures, is something
that I value in my work. While this is probably the
most rewarding aspect of my job, the complexity
of the deals and my dedication to closing them
successfully often requires me to work long hours
and I have found you need a lot of energy to be able
to meet the deadlines.”

You are tri-lingual, does this help your work?
“Being trilingual in English, French and Arabic allows
me to work on a larger number of transactions in
diﬀerent jurisdictions in the Middle East.”
“ While English remains the dominant language
for international transactions, my Arabic is important when it comes to interaction with clients in the
region.”
“Speaking French is an added bonus, particularly
when I am working on deals in North Africa or with
French-speaking expats in the GCC.”

Why did your ﬁrm come to the UAE?
“Cleary Gottlieb opened its ﬁrst oﬃce in the Middle
East in Abu Dhabi in 2013, however the ﬁrm had
been serving the region for the past two decades
through its other oﬃces (in particular, New York,
London and Paris). The opening of the Abu Dhabi
oﬃce was the result of both our strong Middle East
practice and our desire to be geographically closer
to our clients.”

As an associate it can be important to have a
good mentor, is there anyone particular you have
learnt from?
“Cleary Gottlieb places particular importance
on the development of its associates, and I can
personally attest to that.”
“In particular, there have been two partners at
the ﬁrm who have truly shaped my career. They are
Gamal Abouali in Abu Dhabi and Andrew Bernstein
in Paris.”
“In addition, to the fact that I look up to them
professionally, I ﬁnd working with them to be very
intellectually rewarding.”
“I learn from them every day about every aspect of
the legal profession: from substantive law, to team
work and client relationships.”

How do you ﬁnd working with sovereign clients?
“Clearly Gottlieb has a lot of sovereign clients and
the deals I ﬁnd most interesting are those that
involve them. This is because many of these deals
require you to go beyond the legal parameters
of the deal itself and examine the public policies
behind them. This is particularly evident when we
advise sovereigns on oil and gas projects, PPPs
and privatisations, or when we draft international
agreements and treaties.”
How does your ﬁrm operate and how does this
impact your practice?
“Cleary Gottlieb has 16 oﬃces in major ﬁnancial
centres around the world.”
“However, it operates as a single, integrated global
partnership rather than a US ﬁrm with a network of
overseas locations.”
“This allows us to be one community in a number of
countries and enables us to work eﬃciently as one
team drawing on a number of experts and experiences so we can oﬀer our clients high quality legal
services.”
“I rarely work on deals where I am not working with
colleagues in our other oﬃces, either because of
the cross-border nature of the transaction or simply
because we have experts we need to consult who are
based in other oﬃces.”
Are there diﬀerences in working in Abu Dhabi
compared to Dubai?
“I don’t think there are major diﬀerences. However,
being in the newly established and promising Abu
Dhabi Global Market free zone and in Abu Dhabi
which is the capital of the United Arab Emirates,

ADVICE FOR BEING A GOOD
ASSOCIATE IN THE UAE?
y Keep reading. Not just laws and legal updates,
but stay current read news, articles and books
so that you can better understand and relate to
your clients’ needs.
y Don’t under-estimate the importance of
preparation and time management. Working
in the legal industry is very demanding, and
one way to survive this is by ensuring you
manage your time efficiently and prepare in
advance so you can bridge any gap in your
knowledge of a subject.
y Third and ﬁnally, put your heart into it. You
will be spending long hours at the office or
in front of your computer screen. You may
ﬁnd yourself missing out on lots of social
activities and family time because of the
demands of time-sensitive deals. To be able to
handle that, you must love what you do and
surround yourself with understanding and
supportive people. I am very fortunate to have
a supportive husband who, being a banker
himself understands the demands of my job
and supports me so I can be the best I can be.
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THE 2016 ANNUAL
LEGAL GALA DINNER
Over 700 members of the UAE legal community, including lawyers, judges and legal
professionals gathered at the DIFC Academy of Law’s Fifth Annual Legal Gala Dinner in
Dubai, an event put on by lawyers for lawyers.

T

he aim of the event held on 20 October 2016
was to celebrate the UAE legal profession’s
achievements in 2016 and the fact the UAE
has become a regional, and increasingly
international, centre of legal excellence. Chief
Justice of the DIFC Courts’ Michael Hwang
commented on the busy year the DIFC Dispute
Resolution Authority’s various constituent parts
had in 2016.
ACHIEVEMENTS IN 2016
The DIFC Courts have been handling an ever growing
and increasingly international caseload. Following a
relaunch, the DIFC-LCIA Arbitration Centre had also
become fully operational in 2016 and the DIFC Wills
and Probate Registry had passed the milestone
ﬁgure of having 1,000 wills registered with it in its
ﬁrst year of operation. Meanwhile the Academy of

Law was continuing to train the country’s lawyers
and help those in need through its pioneering Pro
Bono Programme.
FIRSTS IN 2016
2016 has also seen a number of ﬁrsts for the DIFC
Dispute Resolution Authority, including the launch
of the region’s ﬁrst ‘virtual court,’ which will enable
parties to use video conferencing technology in
order to participate in DIFC Small Claims Tribunal
hearings from anywhere in the world.
DEPUTY CHIEF JUSTICE
Chief Justice Michael Hwang also thanked Deputy
Chief Justice, Sir John Chadwick on his retirement for
his eight years of distinguished service with the DIFC
Courts. Sir John was credited as having played a major
role in the DIFC Courts’ emergence on the world stage.

PRO-BONO FIRM OF THE YEAR
James Berry & Associates Legal Consultants –
Dubai
The winner of this category was decided
based on the number of diﬀerent lawyers
from a given ﬁrm which had participated in the
DIFC Pro Bono programme and were regular
attendees at the DIFC pro bono clinics. James
Berry & Associates had also provided online
consultations to users of the Pro Bono Service
and demonstrated a particular commitment
to the programme, e.g. when one of their
colleagues were unable to attend scheduled
Pro Bono sessions, internal arrangements
were made within the ﬁrm to ensure there
was a replacement. The ﬁrm had replied to
every online consultation referred to them and
frequently covered at short notice for others.
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LEGAL EDUCATION
FIRM OF THE YEAR
Stephenson Harwood
- Dubai
The winner of this
category was chosen by
the DIFC Academy of
Law’s Editorial Board
based on the
number of courses
and conferences the
ﬁrm had worked on
and their involvement
in promoting legal
education in the UAE.

YOUNG LAWYER OF THE YEAR
Janine Mallis
Associate, Herbert Smith Freehills – Dubai
Winners of both the young lawyer and lawyer’s lawyer
of the year awards were decided by a live vote by the
audience at the event. These are the only legal awards in
the region awarded based on a live vote.

LAWYER’S LAWYER
Keith Hutchinson
Partner, Clyde & Co – Dubai
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MEETING
EXPECTATIONS
As it’s that time of year when companies start
thinking about their Annual General Assembly.
Mohammed Al Dahbashi of Mohammed Al
Dahbashi Advocates & Legal Consultants (MAD
Advocates) explains how rules in this area have
changed in the UAE with the enactment of the
new Companies Law.

W

ith many companies recently having
completed their ﬁnancial year and
closed oﬀ their accounts, it seems a good
time to remind everyone of the general
requirements, processes and procedures that need
to take place in an annual general assembly meeting
(AGAM) of a limited liability company (LLC) in the
UAE, especially as a new companies’ law, Federal
Law No. 2/2015 was published late last year and has
placed new requirements on AGAMs.
GENERAL RULE
The general rule under this law is that an LLC needs
to have a general assembly meeting (GAM) made
up of all its shareholders at least once a year, and
ideally this meeting will be called the AGAM. It is
expected that this AGAM will take place within
four months of the end of the LLC’s ﬁnancial year.
The AGAM venue and the time also needs to be
speciﬁed in the invitation, unless it has already
been ﬁxed under the LLC’s articles of association
(AOA) or any other incorporation contract which
has been entered into by the shareholders.

A GAM INVITATION
The situation is a little diﬀerent for a GAM. These
can be held at any time and at the request of
shareholders who collectively own over 25% of the
LLC’s share capital. A GAM also needs to be called
via an invitation which is sent by the company board
(or directors) or by an authorised manager. There
are a number of speciﬁc requirements governing
these invitations:
˾ They must be sent by registered post;
˾ They must have a return of receipt;
˾ They should be posted to all the company’s
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shareholders;
˾ They should be posted at least 15 days before the
date of the GAM;
˾ They should contain the GAM agenda; and
˾ The time and venue of the GAM should be listed.
ATTENDANCE
All shareholders are entitled to attend a GAM,
regardless of the number of shares a particular
shareholder owns. Shareholders can also give
a proxy to any other shareholder, whom is not
a member of the company board, to represent
them at the GAM. In addition to these provisions,
Federal Law No 2/2015 also sets out the minimum
attendance required and details on the validity of
passing resolutions at a GAM or AGAM.
VOTING RIGHTS
Each shareholder’s voting rights are calculated on a
pro-rata basis based on the number of shares they
own or represent in the company’s share capital.
AGENDA
The agenda of a normal GAM generally includes
matters which require the approval, endorsement

or discussion of a company’s shareholders. However,
when it comes to an AGAM, there are a number of
obligatory items which need to be covered on the
agenda.
˾ There must be a report by the Directors on the
company’s activities and ﬁnancial position in the
last ﬁscal year;
˾ There must be a report by the control council,
˾ There must be an auditor’s report;
˾ The company’s balance sheet and proﬁt and loss
accounts must be discussed and approved;
˾ The portion of the proﬁts (dividends) which are
to be distributed amongst the shareholders must
be agreed;
˾ Appointments of directors and/or members of
the control council need to be made and their
remuneration should be agreed (if the company
has a board of Directors or a control council;
˾ If the company’s activities are in accordance
with Islamic Sharia, an internal Sharia control
committee also needs to be appointed by the
GAM;
˾ At least one or more company auditors must
be appointed and their remuneration, must be
conﬁrmed;
Dubai Judicial Institute

“During a GAM it is necessary to
strictly follow and cover all the
issues on its agenda.”
˾ Any other issue required under Federal Law No.
2/2015 or the Company’s Articles of Association
must be covered.
DURING THE GAM
During a GAM it is necessary to strictly follow and
cover all the issues on its agenda. Although, there
is an exception when a ‘red ﬂag’ issue is discovered
during a GAM. Every shareholder also has the right
to request certain issues are put on the agenda,
and are able to make these requests at the start
of the meeting. If a shareholder’s request has not
be complied with, they can also raise this issue
at the GAM in order to obtain a decision of the
shareholders directly. All shareholders are also
entitled to discuss any issue on the agenda. They
can also raise any questions they might have on
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the issue with the Directors who are present at
the meeting, and the directors then have to answer
the shareholder’s questions. Directors may only
refuse to answer these questions in cases where
the question may risk damaging the company’s
interests. Shareholders also have the right to
challenge answers to questions by Directors, and if
they feel the Directors’ response is inadequate they
can request the GAM’s intervention, after which the
GAM’s decision on the matter is binding.
THE QUORUM
In order to have a valid quorum at a GAM, at the
ﬁrst meeting shareholders who either jointly or
individually own 75% of the company’s share capital
must attend. This is known as Quorum 1. If Quorum
1 is not met at a GAM, the shareholders are then
invited to another meeting within 14 days of the date
of the ﬁrst meeting. At this point Federal Law No.
2/2015 decreases the required attendance threshold
for the second meeting to 50% of the shareholders.
If the required quorum is not met at the ﬁrst
and the second meeting, shareholders are then
invited to a third meeting which is 30 days from the
date of the second meeting. There is no minimum
attendance level for this third meeting and the
meeting takes place regardless of the number of
shareholders who attend.
RESOLUTIONS AND DECISIONS
Resolutions passed at a GAM require the
signatures of the shareholders who attended the
meeting (whether personally or by proxy) and who
individually or jointly own, a minimum of 50% of
the company’s share capital. A higher threshold
for shareholders’ signatures can be required if it is
stated in the company’s Articles of Association. A
managing shareholder may not vote on any decision
or resolution which discharges him from the liability
of the management. Resolutions will also be
considered to be void if they are:
˾ Contrary to the Companies Law;
˾ Contrary to the company’s Articles of Association;
˾ Issued in the interest of some of the shareholders
without taking into consideration the company’s
interests; or
˾ Issued to the detriment of other shareholders
without taking into consideration the company’s
interests.
RESERVED MATTERS
In addition, there are some company matters which
need the approval of shareholders who collectively
own a minimum of 75% of the company’s share
capital. These are known as Reserved Matters.
An LLC’s Articles of Association are only allowed
to put a threshold over 75% of the company’s
share capital, and not below it, for shareholder
agreement to resolutions on Reserved Matters. In
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“LLCs needs to have a general
assembly meeting or GAM of all its
shareholders at least once a year.”
addition, it is not possible to agree to shareholder
liabilities being increased unless this has been
approved by all of the company’s shareholders.
Under Federal Law No. 2/2015, standard Reserved
Matters include:
˾ Amendment of the company’s Articles of
Association;
˾ Increases in the company’s share capital; and
˾ Decreases in the company’s share capital (which
also require the approval of the competent
authority).
In addition, when an increase or decrease of a
company’s share capital is exercised in a situation
where the changes are not being made on a prorata basis, the shareholders will also have to clearly
agree that such changes involve a shareholder
receiving either a higher or a lower percentage of
shares.
MINUTES OF MEETING
Unfortunately, Federal Law No. 2/2015 is a little
vague on the requirements for the minutes of a GAM.
However, the minutes of a GAM should be drafted in a
formal manner and ideally would include the following:
˾ The date;
˾ Time;
˾ Venue;
˾ Attendees;
˾ A summary of the discussions; and
˾ A summary of what was agreed by the
shareholders.
The GAM minutes and GAM resolutions should
also be entered in a special record which is kept
at the company’s headquarters. All shareholders
will also have the right to personally access to the
company’s proﬁt and loss account, and the annual
report. This right can also be delegated by a shareholder to any of their advisors.

Mohammed Al Dahbashi
Managing Partner
Mohammed Al Dahbashi Advocates & Legal
Consultants (MAD Advocates)
m.aldahbashi@madadvocates.com
Mohammed Al Dahbashi is a bilingual UK trained Emirati
lawyer who runs a boutique law ﬁrm. His ﬁrm specialises in
corporate commercial and disputes work and he is licensed to
appear before the competent courts in the UAE, He has worked
both inhouse and in practice. In addition, to undertaking pro
bono work he has provided training for inhouse teams.
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Where did you study? What was good about it?
I studied law at the University of Lagos, University
of Cambridge and Harvard Law School and obtained
an LLB and two LLMs. I enjoyed being a law student
and developed an early interest in corporate and
business related law which I found very relatable.
I also found that studying in diﬀerent jurisdictions
with historically linked but diﬀerent legal systems
was quite an enriching experience.
Which parts of the courses you studied were
most relevant to your current work?
Through the course of my study, and particularly
at the post graduate level, I was able to tailor my
choice of courses to the subjects I found most
interesting and which I thought would be directly
relevant to my career. For example, I took courses
in international ﬁnance, securities laws, corporate
ﬁnance law and a workshop on mergers and
acquisitions, which were all very interesting and are
relevant to my work today.
Where do you work?
I work in the Abu Dhabi oﬃce of Cleary Gottlieb
Steen & Hamilton LLP. Cleary Gottlieb is an
international law ﬁrm with 16 oﬃces across Europe,
Asia, the Middle East and the Americas.

LAWALE LADAPO
Lawale Ladapo, a young associate who was
part of the team which advised the Greek
government on a bond exchange when Greece
was on the brink of defaulting talks about his
time at Harvard, Cambridge and
University of Lagos.
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What practice areas do you work in and why did
you choose that practice area?
I work primarily in mergers & acquisition and
capital markets, but my practice generally covers a
wide range of corporate and ﬁnancial transactions,
including private equity, sovereign governments, coinvestments, restructuring and natural resources.
My ﬁrm generally encourages junior associates to
work across a variety of practice areas, so I started
oﬀ doing a wide range of transactions and have
managed to continue to do so.
Tell us a bit about your career to date?
Up until now my career has been heavily inﬂuenced
by the oﬃces I have worked in, the people I have
worked with and the kind of transactions I have
been involved in. I started out in Cleary Gottlieb’s
London oﬃce in 2010, spent six months in the New
York oﬃce and have been working in the Abu Dhabi
oﬃce since 2014. It has been interesting living in the
diﬀerent cities and moving between oﬃces that
diﬀer signiﬁcantly in size. Most of the transactions I
have worked on have typically involved lawyers from
our diﬀerent oﬃces so interaction with colleagues
across diﬀerent regions has also been interesting.
Transactions from a range of practice areas means
I rarely ever do two transactions which are the same.
That means that every transaction is challenging
and provides an opportunity to learn. I have worked
and continue to work under and alongside brilliant
lawyers which has been highly rewarding.
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Have you been involved in any innovative deals,
ground breaking cases or unusual areas?
I’ve been fortunate to work on some very
interesting and ground breaking transactions. For
example, I was part of the team of lawyers which
advised the Greek government in the negotiation
of the €206 billion bond exchange which formed
a key component of the country’s EU assistance
package when Greece was on the brink of
defaulting on its bond indebtedness and feared
they might have to exit the EU in 2012. To date this
is the largest ever sovereign debt restructuring
and largest ever bond exchange transaction. I
also worked on an issuance of local currencydenominated bonds in the international capital
markets in the form of global depositary notes
(GDNs) by the Federal Government of Nigeria in
2014. GDNs are a special type of debt security
which are most commonly issued by emerging
market issuers and this was the ﬁrst of such
issuances by an African issuer. In addition, in 2016,
I worked with a team from the Abu Dhabi oﬃce
representing a middle-eastern investor in the
$3.77 billion purchase, alongside a consortium of
investors, of the Ultimate Fighting Championship
(UFC). UFC is the largest mixed martial arts
promotion company in the world and represents
one of the largest and fastest growing sports
brands, which was interesting.
What’s your hardest case or deal so far?
This is a hard one. What I can say is I haven’t been
involved in many easy deals. Even deals which start
oﬀ looking very straight forward and routine at the
brieﬁng stage usually end up eliciting many more
complex issues than were apparent at the outset. The
lesson from this is that no two deals are the same.
Even when you think you have a good precedent
transaction to structure and document your deal
around, you can often ﬁnd, on a closer inspection,
that there are number of factors or issues which are
unique to the current transaction which you need to
be aware of in structuring and documenting the deal.
How does an associate stand out in a ﬁrm?
I’m not sure there is a secret formula to standing
out as an associate in a ﬁrm where you have
exceptionally brilliant colleagues. Perhaps my
partners can tell you what makes me stand out as
an associate, assuming I do. However, if I had to
answer that question I would say it is by showing
commitment to your ﬁrm’s work and its clients
through doing high quality work and being a
resourceful and dependable member of any deal
teams you are part of.
Is there anything you know now, you did not know
when you started your current job?
I’ve learnt a lot on the job and I like to think that I’m a
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much better lawyer now than I was in the past. One
thing which is worth mentioning is how important
it is to understand the fundamental objectives of a
transaction and see the full picture when you are a
junior transactional lawyer.
Often, junior lawyers are not involved in the initial
discussions with clients or other parties and are only
given a discrete, sometimes seemingly mundane,
part of the work to handle. I used to focus on just
doing my discrete part of the deal as well as I possibly
could. However, I have now learnt that understanding the fundamental objectives of a transaction and
seeing the full picture not only helps you as a junior
lawyer in performing your discrete task better, but
actually makes the work more meaningful and enjoyable. It can also help improve a junior associate’s
contribution to the team. So in retrospect, I would
have been more proactive about trying to understand the transactions’ objectives and the path to
achieving these.
What advice would you give law students about
being an eﬀective lawyer?
I think there is a paradigm shift which most
junior lawyers need to experience and that is the
transition from being an essay or thesis-writing
law student to a lawyer who is providing advice
to clients with real problems who need practical
and eﬀective solutions. Being able to do this is
fundamental to being an eﬀective lawyer.
What is the diﬀerence between being an
associate here, and an associate in any other
jurisdiction you have worked in?
Generally, I have got on quite well with colleagues
I have worked with in other jurisdictions, however
things are diﬀerent here.
We work in a smaller oﬃce which has meant developing a closer working relationship with a core group
of colleagues which is good. Although, working in a
smaller oﬃce also comes with its own set of challenges. For example, there is less administrative
support than you would get in a bigger oﬃce and the
busy periods tend to be more noticeable. Another
diﬀerence I have noticed here compared to the other
jurisdictions is that in London and New York, transactions are primarily based on English law or New
York law respectively. However, here in the UAE our
practice is primarily based on both of these, rather
than the local law of the jurisdiction.
What is the hardest part of being an associate
working in Dubai?
I think this may be the UAE working week which runs
from Sunday to Thursday. As most of the transactions
I work on involve one or more parties in jurisdictions
outside of the gulf region which work Monday to
Friday, so I often have to work on Fridays as well, which
means having a six day, rather than ﬁve day week.

?

DID YOU
KNOW

WHY THE UAE IS A CIVIL LAW
JURISDICTION?

T

he prime author of the 1949 Egyptian Civil
Code was the Egyptian jurist and professor
El Sanhuri. This code was originally drafted
in 1942 and went through numerous
revisions before being adopted in 1949. El Sanhuri
was assisted in this work by Dean Edouart Lambert
of the University of Lille. It was perhaps due to this
inﬂuence that Egypt’s 1949 Civil Code followed the
French civil law model. The French legal system
was based on a codiﬁcation of received Roman law,
which had been completed in 1804 during the time
of Napoleon.
However, there had also been earlier inﬂuences
from the French system and the French Code
Napoleon in the Arab world, before El Sanhuri began
his work. For example, the Code Napoleon was
reportedly translated into Arabic in the 1880s and
adopted in Egypt as part of the system of mixed
courts introduced after the fall of Khedive Ismail.
El Sanhuri’s Code focused primarily on the
regulation of business and commerce. It did not
contain any provisions on family law.
El Sanhuri became known for his attempts to
modernise the Sharia using civil law inﬂuences from
France and America. However, he also felt it important
to consider the Sharia and a country’s customs.
Article 1 of the Egyptian Civil Code 1949, stated ‘in
the absence of any applicable legislation, the judge
shall decide according to the custom and failing the
custom, according to the principles of Islamic Law. In
the absence of these principles, the judge shall have
recourse to natural law and the rules of equity.”
His version of the Egyptian Civil Code then
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went on to act as an inspiration and a source
of law for other Middle Eastern states. It was
El Sanhuri who went on to write a draft of the
Iraqi civil code with the help of Iraqi jurists. He
also assisted in drafting codes which were used
in Syria, Libya and Jordan. Within the GCC he
was also responsible for a draft of the Kuwaiti
Commercial Code although this law was not
finalised and implemented until after this death.
Civil codes in Bahrain and Qatar also took their
inspiration from him. The UAE’s civil code which
was drafted over 10 years after El Sanhuri’s
death and covers the UAE mainland (while UAE
freezones follow the common law system)
borrowed from the legal systems in other
Arab states where civil law systems operated,
including Egypt.
It is important to note however that no individual
Arab state merely produced a carbon copy of
the Egyptian civil code, so it is always important
to check for diverging positions in diﬀerent
jurisdictions.
However, despite this lawyers in countries
across the Middle East in part because of the work
of El Sanhuri and in part because in countries such
as the UAE judges from other countries in the region
including Egypt have worked in the courts, will refer
to Egyptian case law and El Sanhuri’s treatises in
judicial submissions and scholarly writing.
As a result to this day, El Sanhuri’s 12 volume
commentary on the Egyptian Civil Code is found
on the bookshelves of law ﬁrms across the Middle
East, including in law oﬃces in the UAE.
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Remarkable
In 1976 a farmer named Lal Bihari went
into a bank in India to ask for a loan, only
to discover that he had been dead for over
a year. It turned out that his uncle had
bribed government oﬃcials to declare
him dead in order to inherit some family
land. This was the start of a very strange
case in which Mr Bihari struggled until
1994 to be recognised as actually being
alive by the authorities. His ﬁrst step
was to try kidnapping his cousin whose
family had originally bribed the oﬃcials.
He hoped the family would have to ﬁle a
police complaint against him so he would
then be recognised by the law. Sadly,
the family took no action and in the end
he simply returned the kidnap victim to
his family. Next he tried bribery himself,
hoping to persuade a police inspector
to register a false case against him for
rioting so he would come to the notice of
the authorities. This failed to work too as
after ﬁnding out Mr Bihari’s real reasons
the inspector returned the money. His
next attempt was to apply for a widow’s
pension for his wife – hoping this time

By Deﬁnition…
De Minimis Non Curat Lex (Latin)
The law does not care for small or
triﬂing things.
De Minimis Non Curat Lex is a
common law principle which means
that judges should not sit in judgment
on extremely minor transgressions of
the law.
It has been said however by some
commentators that there is a tendency
for it to be a little over used, particularly
by lawyers who can’t think of a good
argument.
The concept was expressed in an
English case called ‘The Reward’ in 1818
which talked about the qualiﬁcation
implied in the ancient maxim De

the authorities would have to reject the
application because he was alive, so he
could no longer be legally dead. Sadly, this
time the authorities did reject the claim
but on other grounds, so that also failed to
work. He then tried some political routes,
including protesting at the Uttar Padesh
assembly and standing in elections
against two Indian Prime Ministers which
did ﬁnally generate some publicity for his

cause and got the media writing about
what had happened to him. His ﬁnal step
was to set up an association in India called
the Association of the Dead to help others
who had suﬀered the same fate as he had
and been declared ‘legally dead’ although
they were very much alive. As a result he
was able to make regular reports of land
grabs via this route which the authorities
could no longer ignore.

minimis non curat lex.
The idea was that where irregularities
were of very slight consequence, the
inﬂiction of penalties should not be
inﬂexibly severe. This means if deviation
can be described as a ‘mere triﬂe’ which if
continued in practice would ‘weigh little
or nothing on the public interest, it might
properly be overlooked’.
It does not mean where the defence of
‘de minimis’ is used that the act is justiﬁed.
It will still remain unlawful but because it
is so trivial it will not be punished.
One of the examples of where this
concept was used was in a US case called
People v Durham where a man who did
not like a traffic citation he had been
given tried to get $5 in compensation. The
judge in that case stated that litigation of
this type brought the judicial system into

disrepute and that rational citizens who
were not connected with the law would
have seen the appeal as an utter waste
of time and resources for all concerned.
He went on to say the time and money
spent in the appeal amounted to
squandered resources and that he would
not be part of further squandering, as
de minimis non curat lex was wholly
applicable in this case.
The concept was also used in the
Supreme Court of Canada in 2004
in Canadian Foundation for Youth v
Attorney General and has been used
elsewhere in Canada in drugs cases
which involved tiny quantities of drugs,
theft cases where the value of the
property is very low and assault cases
where there has been an extremely
minor or no injury.
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“It goes without saying that you’re dealing with
extremely talented people at Cleary. They also
understand the practical realities that clients
face and are able to respond to questions with
those in mind.”
Chambers and Partners, 2016
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One World, One Firm

—
Cleary Gottlieb is a pioneer in globalizing the legal profession. Since 1946 our
lawyers and staff have worked across practices, industries, jurisdictions and
continents to provide clients with simple, actionable approaches to their most
complex legal and business challenges, whether domestic or international.
We have been active in the Middle East for several decades and we support
every client relationship with intellectual agility and commercial acumen
rooted in an insightful understanding of the region.

Gamal Abouali, Partner
Al Sila Tower, 27th Floor
Abu Dhabi Global Market Square
Al Maryah Island, PO Box 29920
Abu Dhabi
T: +971 2 412 1700
Dubai Judicial Institute
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