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Sometime ago in an interview when the General Counsel of a GCC energy company 
was asked about the challenges he had faced in setting up a subsidiary petro-
chemicals company, he explained that one of the main requirements had been 
factoring in the differences in credit risk between clients of their existing busi-

ness and the new subsidiary.

He went on to explain that oil and gas companies generally had large, well-funded custom-
ers who dealt in products for which there was a high demand. However,  in contrast his new 
subsidiary’s customers tended to be smaller, less well funded businesses, which meant  
this company now faced a greater risk of default than it had before .

The UAe has faced a similar set of challenge as it moves from a hydro-carbon based to 
a more diverse economy.  This is because in the past concerns about insolvency were 
far less frequent in the UAe than they were in other jurisdictions. As a result of this 
legislation in this area was less developed in the emirates than elsewhere. However, as 
existing UAe companies have diversified and new industries have begun to develop here 
legal practitioners have also had to consider credit risk and insolvency more frequently. 

In addition, during the 2008 Global Financial Crisis it became clear a more sophisticated 
legal framework was needed for insolvency in the UAe. Special measures also had to be 
taken including the establishment of the Dubai World Tribunal to handle urgent insolvency 
cases at that time.

It was also realised by the UAe authorities then that further reform was needed. As a 
result steps were taken to review the latest good practice in this area in a host of jurisdic-
tions including France, Germany and the UK. At the end of last year a new UAe bankruptcy 
law was issued and came into force on the 29 December 2016 which included concepts 
from all these jurisdictions. 

However, it is not just the procedures found in this new law which are different from the 
former UAe legislation in this area, the aim has also been to change the very culture behind 
it. The requirement  now is not merely to close down businesses which find themselves 
in financial difficulties but to actually remove the stigma of insolvency and provide ways 
in which, where possible struggling  businesses can be rescued.

When this new law was issued in the UAe last year, it was such a departure from the 
previous legislation that legal practitioners across the emirates were desperate to learn 
all they could about the new insolvency and bankruptcy regime. As a result, we have 
decided to make Insolvency the topic of this issue of the magazine so practitioners here 
and in other jurisdictions can have a clear understanding of the current position.

Change Through 
Diversity

Justice Dr Jamal Al Sumaiti
Director General, DJI
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overvIew
UAe Bankruptcy Law

A new law has brought major changes to the UAe bankruptcy regime. 
robin Abraham, Melissa Coakley, Cheuk-Yin Cheung and nicola reader of 

Clifford Chance provide a whistle-stop tour of its provisions.

A new UAe Bankruptcy law, (Federal Decree law no. 
9/2016) was published on 29 September 2016 and came 
into force on 29 December 2016. Its aims are to modern-
ise and streamline the bankruptcy procedures which are 

available onshore for UAe companies in line with international 
best practice, and destigmatise business failure whilst maintain-
ing accountability for directors of failed enterprises. 

Consistent with other areas of UAe legislation, the emirates’ 
bankruptcy laws have historically been influenced by French civil 
law traditions. Federal Decree  law no. 9/2016 has not tried to 
abandon those principles, but it has also incorporated modern 
French law mechanics, and best practice concepts found in 
German, english and US insolvency legislation.

aPPLIcaTIOn anD scOPe 
Federal Decree law no. 9/2016 applies to companies which are 
established according to the UAe Commercial Companies law 
(Federal law no. 2/2015), corporate entities and individuals trading 
for profit (such as lawyers and accountants). However, there are 
certain key exceptions including governmental bodies, and compa-
nies incorporated within free zones (such as the DIFC and ADGM) 
which have their own comprehensive insolvency laws which provide 
for composition, restructuring or bankruptcy procedures. entities 
which are wholly or partially owned by the local or Federal govern-
ment and are not established according to Federal law no. 2/2015 
may wish to opt into Federal Decree law no. 9/2016 in line with their 
constitutional documents. In the UAe there are also a number of 
commercial enterprises established as decree companies, whose 
levels of government holdings vary from being direct to indirect 
or ultimate beneficial ownership stakes. UAe legislation does not 
generally provide an unambiguous definition of  a ‘government 
entity’ so it is unclear if  decree-formed commercial companies 
which are indirectly held through government-owned investment 

companies are also exempted from this law without a specific 
opt-in.  Further legislation is expected in the near to medium term 
regarding insolvent financial institutions and other regulated 
enterprises such as insurance companies. However, Federal Decree 
law no. 9/2016  states that the Financial Restructuring Commit-
tee (FRC) also has the authority to oversee financial restructuring 
procedures involving regulated financial institutions.

InDusTRy OveRsIGhT 
Federal Decree law no. 9/2016 established a Financial Restruc-
turing Committee (FRC), which is responsible for monitoring the 
implementation of the new law and reporting back to the Minister 
of Finance. The aim of establishing the FRC was clearly to ensure 
there was a commercial, modern and industry-focused approach 
to restructuring. The FRC will be responsible for selecting a roll 
of industry experts (insolvency professionals potentially from 
private practice) to help the courts with the new insolvency and 
restructuring procedures. It is also responsible for setting up the 
relevant public registers and for capturing details of insolvent 
companies and disqualified directors.

DeTeRMInInG InsOLvency
Crucially, the criteria for determining when a company is insolvent 
have been clarified. The cash flow test for insolvency has been 
refined and a balance sheet insolvency test has been introduced 
(which is based on the German ‘over-indebtedness’ test, whereby 
a debtor’s assets do not cover its current liabilities). The aim of 
this is to encourage debtors in distress to seek restructure at an 
early stage. 

InsOLvency PROcesses 
Federal  Decree law no. 9/2016 also offers two court procedures, 
firstly, a court-based debtor-led composition process which is 
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to be used by a company which is in financial difficulties but is 
not yet  technically insolvent; and secondly a formal bankruptcy, 
which itself comprises a rescue procedure within bankruptcy or 
liquidation. 

PROTecTIve cOMPOsITIOn PROceDuRe (PcP)
This procedure follows the French ‘sauvegarde’ model, where a 
debtor which is experiencing financial difficulties but is not yet 
insolvent or who has been in a state of over indebtedness or has 
ceased making payments for less than 30 consecutive business 
days, proposes a compromise with its creditors. PCP cannot be 
applied for if the debtor has already been subject to a PCP proce-
dure in the past year, or the debtor has already entered bankruptcy 
proceedings. A PCP application can only be made by the debtor 
or ordered by the court and  it cannot be made by creditors. A 
shareholders’ resolution approving the application must also be 
submitted to the court. once the debtor has applied for a PCP and 
submitted the necessary documents, a court-appointed expert will 
prepare a report on the debtor’s financial condition, determining 
if the conditions for a PCP have been met and if the debtor has 
sufficient funds to cover the costs of the PCP process. If the court 
accepts the application, a moratorium on creditor action immedi-
ately applies. The court places the debtor under the control of one 
or more officeholders appointed from the FRC’s roll of experts, for 
an initial observation period of up to three months (which can be 
extended with FRC permission). However, the moratorium does not 
prevent the enforcement of secured claims which can still occur 
with the court’s permission. entry into the PCP process is then 
made public, and creditors are invited to submit proofs of claim 
for the purposes of voting on a compromise by a claims bar date. 

During a PCP, the debtor continues to manage its business, albeit 
under the supervision of the officeholder. The officeholder has wide 
powers on the preservation of assets and the continuation (or other-
wise) of the debtor’s business, which can be invoked if required. 

The debtor is given time to devise a restructuring plan under 
the supervision of the officeholder. Federal Decree law no. 
9/2016 requires the restructuring plan to cover certain features, 
including that the duration of the plan cannot exceed three years 
(unless the requisite majority of creditors agree to an extension). 
once the plan has been reviewed by the court and permission has 
been granted to convene creditors’ meetings, the plan is then 
voted on by the creditors. In order for a plan to be approved, a 
majority representing at least two-thirds in value of each class 
of creditor must vote in favour of it. If the required majorities 
and the court approve the plan, the dissenting minority of credi-
tors (whether they voted or not) are still bound by it. Therefore, 
it is not possible for one voting class to ‘cram down’ another. 
other key tools of the PCP build on useful features found in US 
bankruptcy law:
•	 It is possible to raise debtor-in-possession (DIP)-style priority 

funding in order to allow the business to continue during the 
PCP process. This can be secured on unsecured assets or 
be granted in respect of secured assets either on a priority 
or a subordinated basis (albeit with safeguards included for 
existing secured creditors);

•	 ‘Ipso facto’ provisions prevent counterparties from using 
insolvency-linked contractual termination provisions, provided 
the debtor performs its executory obligations; and

•	A supervisory creditor committee nominated by the 
creditors is appointed and, if there are several nominations, 
the final choice of who takes the role is subject to a court 
decision. The court must take into account the level of debt 
each potential committee member holds or represents 
(and if there are both unsecured and secured creditors, at 
least one member must be appointed from either group). 
A regulator may also take a position on this committee. The 
role of this committee appears to be to monitor the PCP’s 
implementation and report progress to the court, for the 
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benefit of the general body of creditors. no fees may be 
charged by the committee for its role.

BankRuPTcy
The UAe bankruptcy process is split into two elements:
•	a rescue process within formal bankruptcy proceedings 

(rescue within bankruptcy), which is procedurally similar to the 
PCP (and includes an automatic moratorium and the ability to 
raise DIP funding); and 

•	a formal liquidation procedure. 
once bankruptcy has been applied for and the necessary 

documentation submitted, the next step is for a court-appointed 
expert to prepare a report on the debtor’s financial condition, 
determining if conditions are met for bankruptcy proceedings to 
begin, and if the debtor has sufficient funds to cover the process 
costs. If the court accepts the application, a moratorium on creditor 
action (excluding enforcement of secured claims which may occur 
with permission of the Court) immediately applies and the court 
places the debtor under the control of one or more officeholders 
appointed from the FRC’s roll of experts and, if considered neces-
sary, one or more supervisory judges. The entry into the bankruptcy 
process is then made public, and creditors are invited to submit 
proofs of claim by a claims bar date for the purposes of voting on the 
restructuring. Following the start of bankruptcy, an officeholder 
takes over the management of the debtor’s business and receives 
wide powers to preserve assets and continue (or otherwise) the 
business. Creditors’ committees can also be formed from differ-
ent creditor classes (e.g. unsecured or secured creditors) in order 
to review any restructuring plan and to facilitate communication 
with the wider creditor group. The officeholder prepares a report 
on the debtor’s business for the court, in consultation with the 
debtor. This report must state if: 
•	 in the officeholder’s opinion there is a reasonable prospect of 

restructuring the debtor’s business (and, if so, confirmation 
from the debtor they are willing to continue their business); 

•	a restructuring plan should be prepared for submission to the 
creditors; and 

• 	if	 a	 sale	 of	 the	 whole	 or	 part	 of	 the	
debtor’s business as a going concern is 
likely if the debtor goes into liquidation. 

once the court is satisfied with the 
report, it is provided to creditors for 
comment, before a hearing attended by 
the officeholder, any expert, the debtor, 
any creditors’ commitee and the creditors. 
At this hearing the court either orders 
the production of a restructuring plan 
for creditors to vote on, or the debtor’s 
liquidation. If the court orders a restructuring 
plan to be put together, the procedural 
aspects for the PCP process (in relation to 
the voting/approval of the restructuring plan, 
the length of the ‘observation process’, DIP 
financing and ipso facto provisions) are also 
applicable to this rescue within bankruptcy 
process. Federal Decree law no. 9/2016 also 
provides a clear framework for liquidation, 
should it not be possible to rescue or 
rehabilitate the debtor under a PCP or rescue 
them within bankruptcy processes.

sTaTuTORy PRIORITIes 
A waterfall of priority of claims is established within PCP and 
bankruptcy, and the treatment of preferential creditors within 
bankruptcy (we assume to be paid from the pool of funds available 
to unsecured creditors) is covered.

InsOLvency seT-Off 
Similar to most civil law systems, the UAe Civil Code (Federal law 
no. 5/1985 as amended) has historically allowed the set-off of debts. 
Under the old UAe bankruptcy provisions in the UAe Commercial 
Transactions Code (Federal law no. 18/1993 as amended), Article 
688 envisaged post-bankruptcy set-off, but only on debts which 
were ‘associated’ with one another. (The presumption of ‘associa-
tion’ was made where the debts arose from the ‘same cause’ or the 
same ‘current account’. However, there was no guidance on whether 
the UAe Civil Code or UAe bankruptcy provisions on set-off would 
take precedence following a counterparty’s insolvency. 

A sole set-off provision is now found in the enacted version of 
Article 183 of Federal Decree law no. 9/2016, which: 
•	allows set-off between a creditor and debtor if it had been 

contractually agreed prior to insolvency, but not in respect of 
debts which arise after the start of an insolvency procedure 
(whether it is PCP or rescue within bankruptcy); and 

•	allows creditors to submit a claim for a ‘post set-off’ amount to 
the insolvent party’s estate or, if the creditor owes the insolvent 
party the ‘post set-off’ sum, the creditor pays this sum to the 
insolvency estate. 
In the absence of any further clarity on the nature of the sums 

which can be used as part of Article 183 set-off, the provisions of 
the Federal law no. 5/1985 governing ‘mandatory set-off’, namely, 
that ‘each of the parties must be both the obligor and the obligee 
of the other and the obligations must be of the same type and 
description, must be equally due and must be of equal strength or 
weakness’ would remain relevant to the legal analysis of set-off 
rights. 

overvIew

Is the business
clinically

insolvent?

The court considers
both questions together.

The court has discretion
in this decision. It will
consider the expert’s
report detailing the
likelihood of a rescue
being successful.

Will assets
cover cost of

restructuring?
Can the

business be
rescued?

Yes

Will assets
cover cost of

restructuring?

No

Yes

Rescue within
bankruptcy

No

Court will
declare

bankruptcy
and  liquidation

of business

Court may order
liquidation of business

if it has become
technically insolvent

NoYes

Protective
Composition

Procedure

The court has discretion in
this decision. It will consider
the expert’s report on the
Debtor’s assets as well
as the conditions the expert
thinks are necessary to bring
the Debtor back to financial
health.
The court will also consider the
expert’s views on the conditions
necessary to initiate PCP.

A company is technically insolvent if:

It has been in a state of cessation of
payments for more than 30 consecutive
business days 
or
It has been in a state of “overindebtedness”
for a period of more than 30 consecutive
business days.

Figure 1: Availability of Procedures under the new Law
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POsT-InsOLvency neTTInG fOR DeRIvaTIves cOnTRacTs 
In the context of derivatives contracts, the post-insolvency 
enforceability of close-out netting is particularly significant as 
an effective counterparty credit risk mitigating tool. The key 
difference between close-out netting and set-off is that close-out 
netting can take place across a number of transactions, regardless 
of when payments would otherwise have become due (in other 
words, values are calculated on unperformed obligations such 
as future swap payments or deliveries under outstanding swap 
transactions, which become part of the sums being applied as 
part of close-out netting). 

In the absence of any UAe legislation providing specific recogni-
tion of close-out netting, statutory insolvency set-off can, in some 
respects, go part of the way to enable a similar effect to close-
out netting upon counterparty insolvency. However, insolvency 
set-off provisions, unless combined with further provisions, do not 
alone provide sufficient support for a completely positive netting 
analysis because there remain other factors under which a lump 
sum close-out amount can be undermined, such as:
•	Termination of contract – the first step to effecting close-out 

netting is to terminate all outstanding transactions, which are 
often contrary to the statutory requirement for contracts to 
continue during a period of moratorium. Whereas the PCP 
provisions in the Federal Decree law no. 9/2016 include a carve 
out to allow terminations required to effect Article 183 set-
off, an equivalent is not expressly provided for rescue within 
bankruptcy procedures; 

•	Cherry-picking – in all of the three procedures available 
under Federal Decree law no. 9/2016, the insolvent party’s 

officer has powers to review the sums submitted as claims on 
the insolvent estate. This power makes it possible for lump 
sum close-out amounts to be picked apart across multiple 
transactions, so the creditor has to pay the gross amount of 
all or some of the ‘in the money’ transactions to the insolvency 
estate, while filing a claim separately for the claims under the 
‘out of the money’ transactions; and

•	Valuation of close-out transactions – the valuation of close-out 
amounts includes ascribing values to amounts which may not 
yet have become due (e.g. on unperformed obligations) such as 
those in market standard documents such as the ISDA Master 
Agreements or the ISDA/IIFM Tahawwut Master Agreements 
which may not be recognised in every jurisdiction. 
our firm has been working with a range of relevant UAe market 

participants to foster greater awareness of the benefits of having 
a positive netting analysis for the UAe, particularly in light of the 
demand driven by the wider G20 global financial market reforms. 
We would welcome a further development of the laws and regula-
tions in this area in order to provide certainty on netting enforce-
ability and believe this would help the UAe become one of the 
world’s leading financial hubs.

uae DIRecTORs
When it comes to directors, general managers and shadow direc-
tors, Federal Decree law no. 9/2016 has retained much of the 
current regime on potential civil and criminal liabilities where these 
individuals have contributed to a company’s bankruptcy. Fraudu-
lent conduct leading to the bankruptcy of a company (or fraudulent 
conduct following the entry into proceedings) can result in up to five 

Figure 2: Protective Composition Procedure and Rescue within Bankruptcy
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declare
bankruptcy and
liquidation

Creditors shall be furnished with a
draft of the restructuring plan
Restructuring plan must be approved
by majority of unsecured creditors,
holding at least two thirds of the total
value of the admitted debt

Submission
of

Application

Implement
restructuring

plan

Court
sanctions

the
restructuring

plan

Creditor’s
meeting

Court
approves the
restructuring

plan

Trustee
submits a
proposed

restructuring
plan to the

court

Expert
submits

initial report

Court
decides on

the
application

Creditors file
claims

Upon court approval , one to three
experts are chosen from the RoI of
experts to assists the debtor to draft
and implement a restructuring plan
(the “Trustee”)
The Trustee publicises the court
decision, their appointment and
invites submission of claims, within
5 days of being notified of their
appointment, in one English and
one Arabic newspaper

Creditor representatives and/or an
expert may be appointed to support
and/or oversee the process

Trustee may admit reject or amend claims

The list of creditors is submitted to court within 10
business days, and is published in two newspapers
within 3 business days in one English and one Arabic
newspaper
Rejected creditors may appeal

In a Rescue within Bankruptcy, the Trustee will also
submit a report on the viability of a restructuring vs
liquidating the business
The deadline for submission is set by the court

The Trustee then prepares a restructuring plan

Admitted creditors, creditors’ committee, the debtor and
the Trustee will consider the report, and the court makes
the decision on whether to restructure or declare
liquidation

Court appoints an expert to prepare a
report on Debtor’s assets and liabilities
Court may impose interim measures
until a decision on the application is
taken

Creditor of at least AED 100,000
due and unpaid for 30 consecutive
business days
Regulator
Public Prosecutor
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years’ imprisonment and fines of up to one million AeD. A sliding 
scale of punitive measures (including potential prison sentences and 
substantial fines) is provided for other mismanagement or wrongful 
conduct which the court finds has precipitated company failure and 
caused losses to creditors (including acts which occurred within the 
insolvency proceedings themselves). There can also potentially, be 
an obligation to contribute to the losses of the company in whole or 
in part if creditors make less than a 20% recovery. However, failure 
to file for bankruptcy within a 30-day time period no longer in itself 
confers criminal liability, but it can be grounds for disqualification. 
Federal Decree law no. 9/2016 has also introduced a disqualification 
regime (similar to the one  in english insolvency law) whereby direc-
tors found guilty of the bankruptcy linked offences can be disquali-
fied from playing any role connected to company administration for 
up to five years and may also be subject to fines. Federal Decree law 
no. 9/2016 also refers to a register of disqualified directors being 
compiled and held within Government. The new law also appears to 
confer wide powers on the court in certain circumstances to declare 
the bankruptcy of shareholders of a bankrupt company which is 
undergoing liquidation, or force those shareholders to contribute 
their equity or share capital towards repayment of the debts owed 
by the bankrupt company.

BOunceD cheQues 
Where the court has accepted an application for the PCP or rescue 
within bankruptcy proceedings, Federal Decree law no. 9/2016 
states any criminal proceedings relating to the debtor’s bounced 
cheques will be suspended with court agreement and the relevant 

creditor will be included within the body of unsecured creditors 
which must vote on the restructuring plan. If the creditor vote is 
passed and the court also approves the arrangements, a stay will 
continue until the restructuring plan is completed according to 
its terms, at which time the debtor can apply to have the criminal 
proceedings permanently stayed or terminated. 

anTeceDenT TRansacTIOns 
Certain transactions (such as security granted for a pre-exist-
ing debt or disposals without sufficient consideration) which 
take place during the two years before the start of insolvency 
proceedings may be declared as invalid and unwound by the 
court, if the relevant transaction occurred at a time when 
the creditor knew, or ought to have known, that the debtor 
was insolvent and where it can be shown the transaction has 
caused detriment to other creditors. The court may refuse to 
reverse the transaction to the extent it finds it was made in 
good faith and for the purpose of continuation of the debtor’s 
business, and that there were grounds for the debtor to believe 
the transaction would benefit the business. Directors and 
general managers may also have personal liability in connec-
tion with preferential treatment of creditors and undervalue 
transactions. In addition, lenders who may have colluded with 
a bankrupt debtor in order to obtain special treatment or infla-
tion of amounts owed, to the detriment of other creditors, 
may also face imprisonment, and any such transactions will be 
reversed by the court.

key cOnsIDeRaTIOns
•	The expansion and modernisation of the PCP and rescue 

within bankruptcy is an extremely welcome development. 
However, as secured creditors are not bound by the 
processes (and security may continue to be enforced with 
court permission while PCP processes are ongoing), it seems 
unlikely these rescue procedures could be used by a large 
corporate with secured creditors. The ability to bind secured 
creditors and an automatic moratorium on enforcement 
of security, are two attractive features in other insolvency 
regimes including other regional insolvency legislation 
such as Dubai Decree no. 57/2009 (establishing a Tribunal 
to decide the Disputes Related to the Settlement of the 
Financial Position of Dubai World and its Subsidiaries) and 
the Abu Dhabi Global Market’s Insolvency Regulations which 
do not appear in this law. 

overvIew

Cessation of Payments 
30 Consecutive Business Days
A company is obliged to make a bankruptcy filing if it has 
been in a state of ‘cessation of payments’ of due and payable 
debts or a state of ‘over-indebtedness’ in either case for 
30 consecutive business days. A shareholders’ resolution 
approving the filing must also be submitted to the Court 
with the application. 

Statutory Demand 
30 Consecutive Business Days
A creditor may petition for a company bankruptcy if a 
statutory demand with a minimum amount of 100,000 
AeD has been served and has remained unpaid for 30 
consecutive  days.

Prescribed Circumstances
Court or Regulator
the  court or a regulator can also initiate bankruptcy 
proceedings in certain prescribed circumstances.

Bankruptcy Postponement
Interests of the national economy
the Court has discretion to postpone  bankruptcy 
proceedings for up to a year, if it is in the interests of the 
national economy to do so and there is evidence that the 
debtor can continue to trade in the meantime. 

WHEN CAN BANKRUPTCY BE FILED? 
“Fraudulent conduct leading 
to bankruptcy of a company 
can result in up to five years’ 
imprisonment and fines of up 
to one million AeD.”
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•	The inclusion of a supervisory committee of creditors to 
oversee and monitor the implementation of a PCP plan will be 
welcomed by lending institutions. However, as duties are owed 
to the general body of creditors (and the court) it remains to be 
seen, in practice, if larger institutional creditors (who may have 
the most experience in such a role) would be willing to commit 
to a process which may carry risk and could last up to three 
years without any compensation. 

•	Federal Decree law no. 9/2016 does not have any private, 
out-of-court pre-insolvency procedure (similar to the French 
conciliation process) which are applicable to entities that have 
not yet formally entered the zone of insolvency, and which 
aim to achieve a consensual, private settlement between the 
parties. experience from the equivalent French law conciliation 
shows the involvement of an official mediator can help 
break deadlocks and avoid more formal court proceedings. 
Perhaps this could be an area for further consideration in the  
future.

•	The expansion of the insolvency test to include a balance 
sheet element is a positive step. However, it is hoped further 
procedural guidance will be issued to help companies with 
objectively quantifying if they are indeed in a state of cessation 
of payments or are balance sheet insolvent in line with Federal 
Decree law no. 9/2016. 

•	 It is not clear how contractual subordination provisions (such 
as those in intercreditor agreements) would be treated by 
an officeholder within the processes prescribed by Federal 
Decree law no. 9/2016. Given that the overall aim of the new 
law is modernisation, it is hoped they would be recognised, 
particularly where experts are engaged (and who may also take 
the benefit of legal advice). 

•	Although there is a provision for statutory insolvency set-
off, Federal Decree law no. 9/2016 lacks close-out netting 
provisions, which could lead to further complications for 
counterparties undergoing an insolvency process under it. 

•	Federal Decree law no. 9/2016 does not include provisions 
on jurisdictional and judicial recognition and cooperation, to 
apply in circumstances where a company incorporated in the 
UAe (or a trader based in the UAe) operates across borders 
(either internationally or within the UAe) and may therefore 
be subject to insolvency proceedings in more than one 
jurisdiction, or may have assets located outside of the UAe 
which creditors wish to recover. enforcement of judgments 
under Federal Decree law no. 9/2016 in other non-UAe 
jurisdictions is likely to face the same procedural hurdles 
currently encountered with all UAe court decisions. So, it is 
hoped that further procedural guidance or regulation will be 
available in due course to clarify this point. Adoption by the 
UAe of the UnCITRAl Model law on Cross-Border Insolvency 
could therefore be a natural next step that the legislators 
might consider. 

•	Some practical considerations applicable in the UAe may mean 
that some of the timeframes included in Federal Decree law no. 
9/2016 could be challenging for creditors to comply with, such 
as proving debts in a UAe court process which typically requires 
the production of original documentation and translations, 
when many loan agreements are entered in english. As a result 
lenders may now want to have loan agreements translated into 
Arabic at the start of a transaction as standard procedure. 

Another area which could cause problems is that security 
enforcement in the UAe can be a lengthy process. Secured 
creditors who may not be fully collateralised will need to ensure 
any unsecured element of their claim is claimed for within any 
process within the requisite timeframes, so early engagement 
with the officeholder will be key. 
The new UAe Bankruptcy law will be an excellent springboard 

for the development of a modern, robust insolvency framework 
in the emirates, but ultimately its success will depend on how it 
is applied in practice. It is likely this will rely on an effective and 
efficient court and good support structures being introduced 
to aid practical application, including training for the judiciary, 
implementing regulations, a strong roll of accredited insolven-
cy experts, a publicly accessible central register of insolvency 
proceedings and a list of disqualified directors for the UAe. 
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The road to rescue 
and recovery
The road to rescue 
and recovery

Federal Decree Law No. 9/2016
Article 2
this article allows Decree Corporations to opt into this law’s 
regime. 

Article 183
this article contains a sole set-off provision.

Article 185
this article confirms secured creditors rank ahead of 
ordinary creditors on the proceeds of their security or 
guarantees.

Article 189
this article defines the priority status of salary or end of 
service gratuities debts owed to employees.

Article 230
this article repeals the previous patchwork of insolvency 
regulations.

THE NEW FEDERAL BANKRUPTCY LAW

Our expert panel explains how the new UAE bankruptcy law fits in with existing 
legislation and business practice in the Emirates.
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“It is rare for individuals or companies to enter insolvency pro-
ceedings in the UAe,” says Anthony Pallett of Hogan lovells. 
“There are a number of reasons for this, including the stigma 
attached to bankruptcy. Up until now most commercial debt 

restructurings have been informal out-of-court arrangements, 
largely because, under the old restructuring regime, court proceed-
ings were lengthy and expensive, and tended to result in limited 
levels of recovery. There is also a concern that the UAe courts lack 
the expertise to deal with more complex business restructurings.” 

“However, it is hoped the new UAe Bankruptcy law, Federal 
Decree law no. 9/2016 will change that and we will start seeing 
businesses in financial difficulties engaging with their creditors 
and potentially trying to gain assistance from one of the proce-
dures set out in the new law,“ Pallett adds. “In the short-term 
however, until debtors and creditors gain confidence in the UAe 
courts’ ability to implement this law, it is unlikely it will result in a 
spate of court-led insolvency procedures.”

“Introducing a separate legal framework dedicated to bank-
ruptcy, as Federal Decree law no. 9/2016 does, is a welcomed 
step,” says Rima Mrad of BSA Ahmad Bin Hezeem & Associates 
llP. “The regulatory reform precipitated by the new law has the 
potential to significantly advance the UAe’s insolvency regime.”

“one more helpful development is that this new law is more 
specific on the types of legal entity to which it applies,” states 
Matthew escritt of norton Rose Fulbright (Middle east) llP. 
“Whereas the previous legislation made a generic reference to 
‘traders’, Federal Decree law no. 9/2016 expressly extends its 
application to all companies established under the Commercial 
Companies law, Federal law no. 2/2015, most free zone compa-
nies (except those incorporated in free zones with their own 
comprehensive insolvency legislation), individuals trading for 
profit and licensed civil companies of a professional nature.”

sTRucTuRe Of The Law
“The new law has seven main chapters,” explains Mrad. “In the 
first there is a clear reference to the different persons to whom 
the new Insolvency law applies including commercial companies 
established under the UAe Commercial Companies law and in 
free zones, except those established in jurisdictions where special 
insolvency laws apply and civil professional companies. This, in 
itself, is a considerable development as the previous applicable 
texts did not include a comprehensive list of the persons they 
applied to.”

“The second chapter in the law provides for the creation of a 
new permanent committee which will be called the  ‘Committee 
of Financial Reorganisation’. This committee will be formed in line 
with a resolution to be passed by the Council of Ministers and will 
take into consideration the recommendation of the Minister of 
Finance,” Sarah Kadhum of BSA Ahmad Bin Hezeem & Associates 
llP notes.

“The third chapter covers the composition of bankruptcy proce-
dures,” Mrad continues. “Federal Decree law no. 9/2016 aims at 
providing a legal framework which insolvent debtors can consider. 
While the fourth chapter details procedures which organise the 
restructuring of a debtors’ debts through a tailored plan for their 
business. Such a plan, if feasible, should be prepared under Court 
supervision or alternatively if this is unachievable (as assessed on 
case by case basis), the Court may proceed to declare the bank-
ruptcy of a debtor and liquidate its assets to cover its liabilities.”

“There is a fifth chapter which covers the preparation of a 
creditors’ list which is handled by a court appointed insolvency 
practitioner,” Kadhum explains. “The insolvency practitioner’s 
responsibilities under this section further involve preparing a 
report on the debtor’s business, including an assessment of the 
possibility of restructuring the debtor’s business, and if feasible 
submitting a restructuring plan to the creditors. In such cases, the 
report should include a statement showing the debtor’s commit-
ment to continue operating its business. The report should include 
an assessment of the possibility of selling the debtor’s business 
(fully or partially or on an as is basis),” Mrad adds.

“The sixth chapter covers various areas including applications 
submitted in the case of body corporates; tasks and powers of 
insolvency practitioners and recovery of assets by third parties 
and stakeholders,” Mrad notes. “It also  includes provisions on 
the possibility of obtaining new financing in the case of composi-
tion or restructuring by the debtor or the insolvency practitioner 
handling the matter. There are additional provisions dealing with 
clearing between creditors and debtors; the order to follow in case 
of settlement of debts and organisation of priorities in the case 
of insolvency and bankruptcy.”

“Chapter seven addresses penalties and discharge proce-
dures,” Kadhum adds. “A number of acts committed by debtors, 
creditors, liquidators, experts, directors or others are covered 
and penalties include jail sentences of one to  five years and fines 
between 30,000 and 1,000,000 AeD.  This part of the law also deals 
with reinstatement of debtors who have been declared bankrupt, 
the circumstances in which they can be reinstated and related 
exceptions.” 

“Finally, Chapter eight covers the repeal of terms in the UAe 
Commercial Transactions law and Penal Code, and any other 
existing terms which contradict the new law,” says Mrad.

sTaTe aID
“Although  there have been some high-profile examples of govern-
ments in the UAe providing direct state aid to enterprises expe-
riencing financial distress, up until now such instances have been 
relatively uncommon,”  says Christian Adams of latham & Watkins 
llP. “In fact governments in the UAe have generally proactively 
distanced themselves from any assumption that state aid will be 
provided to any government related entity in financial difficulties. 
The most high-profile examples of the provision of state aid to 
date were the emergency funding of Dubai World, nakheel and 
Aldar by the Dubai and Abu Dhabi governments after the global 
financial crisis.” 

“The regulatory reform 
precipitated by the new law has 
the potential to significantly 
advance the UAe’s insolvency 
regime.”
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“This funding was considered an act of last resort in the face 
of what were extraordinary circumstances in order to avoid the 
knock-on effect failure of these strategically significant enter-
prises might have had on the wider economy. Since then, UAe 
governments have taken clear steps to reverse any assumption 
that further financial support might be provided,” Adams notes. 
“For example, when Dubai Group and Dubai DryDocks, experi-
enced difficulties both were  left to negotiate restructuring deals 
without direct government support, such support has historically 
only been given in extraordinary circumstances to protect the 
national economy.”

The DuBaI wORLD TRIBunaL
“There were other special measures taken because of Dubai 
World’s financial difficulties,” Adams continues. “Dubai World is a 
Decree Corporation or corporation established by a Decree issued 
by the Ruler of Dubai, and has a unique legal status. It was unable 
to restructure its debts under the Federal regime which applied to 
ordinary companies in the UAe at that time. So, when it announced 
its debt repayment ‘standstill’ in 2009, there was uncertainty 
about how a restructuring of its debts could be implemented. The 
Dubai Government enacted Dubai Decree no. 57/2009 establish-
ing a Special Tribunal to Decide Disputes Related to the Settle-
ment of the Financial Position of Dubai World and its Subsidiaries 
to clarify this. Dubai Decree no. 57/2009 established a modern 
legal framework designed to enable Dubai World and its subsidi-
aries to restructure their debts through a judicially-supervised 
process. This regime is based on international best practice and is 
a hybrid of english law procedures and substantive restructuring 
tools derived from Chapter 11 of the US Bankruptcy Code. This 
Decree enables a company to implement a restructuring without 
the consent of all parties; a restructuring can be approved based 
on the consent of a majority of creditors and equity holders in each 
class or if specific legal standards are met, without the consent 
of all classes based on the consent of a majority of creditors in 
one impaired class.”

“As a result of this ‘cram down’ mechanism, no creditor or class 
of creditors, including secured creditors, could be certain of their 
ability to unilaterally block a restructuring supported by other 
creditors,” Adams continues. “By depriving individual creditors 
and classes of creditors of the ability to block the restructuring at 
their discretion, it created a level playing field for negotiations in 
which no party could try to extract ‘hold up value’ for its consent.”

“This option provided Dubai World with leverage to preserve 
the greatest value available for all constituencies,” Adams notes. 
“All stakeholders were incentivised to work together towards a 
negotiated solution which reflected the commercial realities of 
the situation, and Dubai World negotiated an out-of-court restruc-
turing, approved by 100% of its creditors on a fully consensual 
basis. Dubai Decree no. 57/2009 is still in force and the Special 
Tribunal which related to Dubai World remains in place. However 
Dubai Decree no. 57/2009 and the Special Tribunal’s jurisdiction 
is limited to claims against Dubai World and its subsidiaries.”

“The main reason for this Decree was the absence of an effec-
tive federal insolvency regime which applied to Decree companies 
like Dubai World,” Adams continues. “However, Article 2  of Federal 
Decree law no. 9/2016 enables this law to apply to companies 
wholly or partially owned by the Federal or local government and 
whose establishing legislations or constitutional documents 

provide for their 
submission to the 
provisions of this 
Decree law. So, 
even as a Decree 
company Dubai 
World could seek 
to use the new 
law’s restructuring 
framework via an 
amendment to its 
founding Decree  
or constitutional 
documents.” 

“ H o w e v e r , 
despite these legis-
lative advances, 
the effectiveness 
of the new law in 
dealing with a future 
problem of similar 
size and complexity to Dubai World’s restructuring will depend 
on a number of factors, in particular, the ability of the courts to 
effectively implement the new law in a certain, transparent and 
consistent manner,”  Adams notes. “There also remains a strong 
argument in favour of having specialist courts operated by judges 
and professionals with access to the sort of expertise needed to 
decide on the complex financial issues often associated with insol-
vency cases. effective institutional capacity building focusing on 
the role of the judiciary, insolvency professionals and appropriate 
support structures (including publicly searchable insolvency regis-
ters) will be critical in determining if the new legal framework is 
capable of dealing with a Dubai World style scenario  in the future.”

  
OTheR ReLevanT Laws 
“The Commercial Companies law, Federal law no. 2/2015 contains 
a number of provisions which are relevant to insolvency and relate 
to directors’ liabilities and the need to call a shareholders’ meeting 
when losses reach certain capital levels,” Pallett notes.  “Although 
it does not deal directly with insolvency, the law relating to the 
Pledge of Movable Properties in Guarantee of Debt (Federal law 
no. 20/2016 or new Security law) is another piece of recent legis-
lation which will help strengthen creditor’s legal rights. The lack 
of a sophisticated bankruptcy regime has been cited by some 
commentators as a reason why small and medium-sized business-
es can find it difficult to obtain bank credit in the UAe. However, 
the fact it has been difficult for banks to take enforceable security 
over a business’ moveable assets has also had an impact.”

“Federal law no. 20/2016, has a much more practical regime 
for taking security over moveable property (including accounts 
payable and intangible assets) and, for the first time, will allow 
security to be taken over future assets,” Pallett adds. “Since the 
new Bankruptcy law gives enhanced rights to secured creditors, 
Federal law no. 20/2016 is likely to have a significant impact on 
insolvency proceedings.”

fReeZOne POsITIOn
“If there is not an independent insolvency regime enacted by 
the applicable freezone authority, the default position in a UAe 
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freezone is that Federal Decree law no. 9/2016 applies,” explains 
Adams. “To date, only two freezones in the UAe have enacted inde-
pendent insolvency laws. These are the DIFC in Dubai and Abu 
Dhabi Global Market (ADGM). In all other cases outside the DIFC 
or ADGM, any insolvency of a freezone entity is still governed by 
the UAe Federal regime.” 

BankInG PRacTIce
“However, it is not only laws which are currently impacting 
insolvency in the UAe,” Pallett continues. “Following the global 
financial crisis, many debtors who were struggling to pay their 
debts simply fled the country because of the criminal sanc-
tions for bounced cheques and bankruptcy.  UAe banks realised 
this was damaging the economy and, in 2016 (before Federal 
Decree law no. 9/2016 was issued) the UAe Banking Federa-
tion launched an initiative, dubbed ‘Modus operandi’ which 
encourages banks not to take unilateral action against strug-
gling debtors but instead work with them towards agreeing a 
restructuring scheme.”  

“Debtors have 15 days to agree such a scheme with their credi-
tors and a further 90 days to implement it.  During this period, the 
banks agree not to take any court action,” Pallett adds. “Although 
this initiative does not have the force of law, it has been successful 
in reducing the number of debtors fleeing the country.  In the short 
term, it will be a helpful way to deal with struggling businesses until 
creditors and debtors feel comfortable with relying on the courts 
to implement the new Bankruptcy law.”

Gcc cOMPaRIsOns
“Up until now Bahrain has been the only other GCC state to introduce 
a separate law on bankruptcy and insolvency, which it did in 1987,” 
Pallett adds.  

“other GCC countries rely on provisions spread across various 
commercial and company laws.  However, most of the other GCC 
states are now considering implementing specific laws and we 
understand such laws are currently being drafted in Kuwait, oman 
and Saudi Arabia. According to the World Bank, Bahrain has the 
highest recovery percentage in insolvency of any of the GCC 

states which shows that updating their insolvency laws has had 
a positive impact on creditors’ ability to recovery debts in insol-
vency situations. Hopefully the new UAe Bankruptcy law will, in 
time, improve the emirates’ current 29% recovery rate.”

DIRecTORs’ cOnceRns
 “The previous bankruptcy regime which was in Chapter V of the 
Commercial Transactions law, Federal law no. 18/1993 did not 
expressly impose liability on directors for trading while insolvent,” 
Pallett explains.  

“Federal Decree law no. 9/2016 also has no such provision.  
However, directors can be liable to shareholders and third parties 
(and third party creditors) in a number of situations under various 
provisions in UAe laws. For example, under the new Bankruptcy 
law, if a company’s properties following bankruptcy are insuffi-
cient to pay at least 20% of its debts, a court can order some or all 
of the directors to pay all or part of the debts although this is only 
if the court believes the directors were responsible for the losses 
according to Federal law no. 2/2015,” Pallett adds.  

“The court can also compel directors to contribute payments 
where it is shown they have acted improperly within the two years 
prior to the date of the liquidation order,” escritt continues. 

“Although the relevant provision in the new Bankruptcy law is 
similar to the previous regime, directors must remember Federal 
law no. 2/2015, which replaced the old Commercial Companies 
law, Federal law no. 8/1984 has tightened certain provisions on  
corporate governance. For example, it is not possible for directors 
to exclude their liability in a company’s articles of association,” 
says Pallett.  

“Under Federal law no. 2/2015, directors can be liable to share-
holders and creditors for mismanagement. Company chairmen 
should also note that if a company’s losses exceed 50% of its 
capital, criminal liability could be imposed if the company board 
does not convene a shareholders’ meeting to consider the compa-
ny’s liquidation. Federal Decree law no. 9/2016 has also imposed 
criminal or civil liability on directors for certain activities carried 
out during the zone of insolvency (or two year period before 
bankruptcy) such as selling assets undervalue or preferring one 
creditor to the detriment of others.” 

“The new Bankruptcy law has also repealed certain provisions 
in the Penal Code (Federal law no. 3/1987) dealing with crimes in 
bankruptcy but there are a number of new criminal offences which 
could be committed by directors,” Pallett adds.

 “Although most of these offences involve fraud, dishonesty 
or deliberate acts designed to frustrate the insolvency process, 
there are some which do not require such obvious criminal behav-
iour including failing to maintain adequate commercial books 
which reflect the company’s commercial position.”

“There has also been one change made by Federal Decree law 
no. 9/2016 which goes some way to removing the stigma and 
potential criminal liability for bankruptcy. Under the Penal Code, 
failing to file for a declaration of bankruptcy within 30 days of 
ceasing to pay debts resulted in the criminal offence of ‘negligent 
bankruptcy’. Although this provision was rarely used, it was one 
part of the former regime which encouraged traders in financial 
difficulty to flee the country for fear of facing criminal sanctions,” 
Pallett notes. 

“Federal Decree law no. 9/2016 has repealed the relevant 
provision of the Penal Code so failing to file for bankruptcy is no 
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Chapter V of the Commercial Transactions Law
Federal Law No. 18/1993
Chapter V considered liability of directors of companies in 
difficulties. It has now been repealed.

Current Commercial Companies Law
Federal Law No. 2/2015
this law considers the position when the court believes 
directors were responsible for losses.

Old Commercial Companies Law
Federal Law No. 8/1984
this law was replaced in 2015 by Federal Law no. 2/2015 but 
also contained provisions on bankruptcy.

The UAE Penal Code
Federal Law No. 3/1987
several provisions which dealt with crimes involving 
bankruptcy have been repealed.

New Security Law
Federal Law No. 20/2016
this new law has strengthened the position of creditors.

Establishing a Special Tribunal to Decide Disputes 
Related to the Settlement of the Financial Position of 
Dubai World and its Subsidiaries
Dubai Decree No. 57/2009
this Decree created a modern legal framework designed to 
enable Dubai World and its subsidiaries to restructure their 
debts through a judicially-supervised process.

OTHER LEgISLATION

longer a criminal offence in itself.  However, there is an obligation 
to file for bankruptcy following non-payment of debts for more 
than 30 business days, but failure to do this creates a civil rather 
than criminal liability.”

eMPLOyee RIGhTs
“There are a number of provisions in Federal Decree law no. 
9/2016 which impact employees’ rights,” states Adams. “For 
example, Article 189 of Federal Decree law no. 9/2016 defines 
unpaid end of service gratuity and wages and salary of up to three 
months’ wage or salary, as ‘preferential debts’ which can be paid by 
insolvent employers on a priority basis ahead of amounts due to 
other creditors. It is not clear, however, if amounts due to employ-
ees would be paid in priority to secured creditors as Article 185 
of Federal Decree law no. 9/2016 states secured creditors shall 
rank ahead of ordinary creditors on the proceeds of their security 
or guarantees. The practical effectiveness of these legislative 
protections are likely to be largely determined by the new law’s 
efficiency of application and frequency of use which, at present, 
remains untested.” 

“The DIFC regime identifies sums owed by a company as contri-
butions to an employee pension scheme, any end of service grati-
tuities, remuneration for a period four months before the winding 
up order or resolution, payments in lieu of notice, and accrued 

holiday entitlement as ‘preferential debts,” Adams continues.“The 
ADGM regime identifies amounts payable by way of non-discre-
tionary salary (including agreed holiday pay) or contributions to 
an occupational pension scheme, for the whole or any part of the 
period three months before the winding-up order or resolution 
as ‘preferential debts’. In such cases, these preferential debts 
are paid in full out of the proceeds of liquidation before all other 
secured or unsecured debts of the relevant company.”

BOunceD cheQues
“The UAe Penal Code imposes strict criminal sanctions on non-UAe 
nationals who issue cheques which bounce,” Adams notes. “Federal 
Decree law no. 9/2016 states criminal proceedings relating to  
bounced cheques issued before a protective composition or 
restructuring scheme are stayed once a protective composition 
or restructuring scheme has been initiated. The stay of criminal 
proceedings applies until the protective composition or restructur-
ing scheme is completed. A bounced cheque recipient is treated the 
same as the debtor’s other creditors and, if the relevant debts are 
discharged in line with the relevant composition or scheme, criminal 
proceedings are dropped and criminal sanctions avoided. However, 
criminal sanctions will potentially still apply for any cheques which 
bounce after the date on which the protective composition or 
restructuring scheme has been initiated, or if debts relating to 
a bounced cheque are not discharged in line the court-approved 
protective composition or restructuring scheme.”

PeRsOnaL BankRuPTcy
“Federal Decree law no. 9/2016 does not deal with personal bank-
ruptcy, it only relates to companies and ‘traders’ which can include 
individuals undertaking a trade according to the laws of the UAe,” 
Pallett explains. “It does not relate to individuals in their personal 
capacity. So, for example, the provisions which suspend a credi-
tor’s ability to take action on a bounced cheque are not available 
for personal cheques for rent or other payments. However, we 
understand the UAe government is also considering introducing 
a personal bankruptcy law which could contain similar procedures 
to those which now apply to companies and traders under the 
new law. Although it is worth noting that even if such a law was 
enacted in the UAe, there could be problems, largely because most 
debtors in the emirates are expats, and it would be easy for them 
to return to their home country and start again without any of the 
consequences associated with being a bankrupt under UAe law. 
Without being able to ensure a bankrupt individual also becomes 
a bankrupt in his home jurisdiction (which would require co-oper-
ation with other countries), it is hard to see how a personal bank-
ruptcy law would work in the UAe.  At present, UAe commerce and 
banking relies heavily on the criminalisation of bounced cheques 
and any change to this position would potentially have far reaching 
consequences.”

neXT sTePs
“Fallout from the global financial crisis helped sharpened the focus 
on the options available to financially distressed or insolvent 
companies and their creditors under applicable UAe insolvency 
regimes,” Adams states. “Given  past uncertainty on the applica-
tion of existing legal frameworks and concerns about their effi-
ciency, financially troubled corporate entities and their creditors  
in the UAe have typically had little option other than pursuing a 
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consensual, negotiated settlement or reorganisation, and where 
this has not been possible stalemate has ensued.” 

“Federal Decree law no. 9/2016 is trying to establish a modern 
insolvency framework which is more closely aligned with inter-
national best practice, but until the business community is satis-
fied the new law is being implemented in a certain, transparent 
and consistent way companies and their creditors are likely to 
continue to seek, consensual out-of-court reorganisations before 
turning to formal legal mechanisms. In order for Federal Decree 
law no. 9/2016  to be successfully enforced, it will require the 
implementation transparent and comprehensive policies on the 
level of commercial companies  particularly with respect to the 
preparation  of financial statements and disclosures,” Mrad states. 
“For example, the relationship between companies and auditors in 
the UAe at present is largely unsupervised, and all parties would 
benefit from clarifying and monitoring the methods and param-
eters used by auditors to prepare their reports. Auditors may also 
have a direct role to play in raising awareness and emphasising the 
importance of this law to their clients.” 

“Heavy reliance on the local court systems and court-appointed 
experts means that it will also be vital to implement good support 
structures and training for the judiciary,” escritt adds. “However, 
this law does represent a move towards a more flexible and inter-
nationally-aligned approach which should help UAe businesses work 
through financial difficulties and, where possible, avoid liquidation.”

 “one of the issues faced under the previous insolvency regime 
was due to a lack of industry expertise on the part of the court-
appointed experts. We believe it was a fundamental obstacle to its 
success,” Kadhum notes. “Hopefully, the courts will appreciate that 
for the new bankruptcy law to be successfully implemented cases 
will have to be matched to suitably experienced experts,” Mrad 
adds. “The role of these experts, who will mainly be appointed as 
insolvency practitioners, has been widely covered in the new law 
and it will be important to have those with the necessary qualifica-
tions and with the ability to understand  the UAe’s sophisticated 
commercial environment on board.”

“Streamlining the professional methods and standards to which 
UAe liquidators  have to adhere would also contribute to a more 
efficient insolvency procedure,” Kadhum continues. 

“At present UAe liquidation procedures tend to be extremely 
time-consuming and costly, and often also detrimentally impact 
recovery rates. The efficient handling of the liquidation of assets 
and pending legal claims is essential in securing third parties and 
creditors’ rights,” Mrad stresses. “A structure needs to be put in 
place which can ensure the proper supervision of liquidators and 
there must be valid restrictions on the extent of their powers. 
This would help maximise liquidation outcomes and reduce any 
exposure to unnecessary financial expenses during the process.
The  last important  feature in ensuring that this new law will help 
advance the UAe’s bankruptcy regime will mainly depend on local 
courts’ interpretation and implementation of its provisions and 
new features.”

“It will also be necessary to maintain and track homogeneous 
precedents which can be used to support a uniform interpretation 
of the law’s provisions.”

“It’s probably unfair and premature to make a judgment on this 
new law at the moment as much of its success will rely on other 
factors needed to support the law. We hope however the regula-
tions which are to be issued in connection with this law and the 
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creation of the Committee of Financial Reorganisation will pave 
the way towards the creation of a successful and comprehensive 
commercial insolvency regime in the UAe.” 
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unITeD aRaB eMIRaTes 

The corporate insolvency regime in the UAe is primar-
ily governed by the new UAe Bankruptcy law, Federal 
Decree law no. 9/2016 which came into force on 29 
December 2016. This law creates a new regulatory 
body, the Financial Reorganisation Committee (FRC), 
in charge of supervising and monitoring bankruptcy 
proceedings in the UAe and provides three main 
regimes: (i) a protective composition, designed to assist 
a debtor experiencing financial difficulties to reach an 
agreement with its creditors under court supervision; 
(ii) a restructuring, initiated by either the debtor or its 
creditors and declared if the court determines that, 
although insolvent, the business is capable of rescue; 
and (iii) a liquidation, ordered by the court when restruc-
turing of the business is not appropriate or when it is 
rejected by the creditors. In this case, secured creditors 
rank in preference to ordinary creditors and certain 
claims, such as judicial charges or unpaid wages, are 
preferential. In the UAe, secured creditors cannot be 
forced to participate in an insolvency procedure. A 
suspect transaction (e.g. a donation or payment of a 
term debt before its maturity) entered into within two 
years before a bankruptcy proceeding is voidable. 

Insolvency

unITeD kInGDOM 

The Insolvency Act 1986, supplemented by the Insolvency Rules 1986 
(which will be replaced by the Insolvency Rules 2016 from 6 April 2017), 
is the primary source of english insolvency law and provides for three 
main procedures: (i) an administration, which is a court procedure aimed 
at rescuing companies in financial difficulties so they can continue trading 
while staying all proceedings or legal processes against the company; 
(ii) a voluntary arrangement, which provides for a restructuring plan 
with sufficient creditor support to impose the plan on dissenting credi-
tors; and (iii) a liquidation, where the company ceases trading and the 
liquidator collects and distributes the company’s assets to its credi-
tors. liquidation can either be voluntary (by a shareholder resolution) 
or compulsory (by court order). Administration stays enforcement of 
security without the administrator or court’s consent. In liquidations, 
secured creditors’ claims rank in priority to the unsecured creditors. 
However, these claims can be adjusted by a scheme of arrangement if 
a class meeting approves it. Secured creditors can also be granted an 
enforcement right to appoint a receiver who then realises assets for 
the benefit of such secured creditor. Certain transactions entered into 
prior to the insolvency are voidable with time limits (from six months to 
two years) or without time limits (for transactions defrauding creditors). 

Jurisdiction
 by Jurisdiction

Insolvency 

Haykel Hajjaji, Daniel J. Greenwald and Howard Seife 
of Chadbourne & Parke provide an overview of key 
differences in insolvency regimes in four major jurisdic-
tions.
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RussIa 

The main law governing bankruptcy and insolvency in 
Russia is Federal law no. 127-FZ “on Insolvency (Bank-
ruptcy)”. A bankruptcy can be initiated by debtors or 
creditors and comprises five procedures: (i) a supervi-
sion, involving the appointment by the court of an interim 
supervisor; (ii) a financial rehabilitation, ordered by the 
court with the aim to restore the debtor’s solvency 
and satisfy creditors’ claims under a debt repayment 
schedule; (iii) an external administration, also ordered 
by the court, where the debtor’s Ceo is replaced by an 
external administrator; (iv) a liquidation, where the court 
appoints a liquidator to satisfy the debtor’s debts in 
accordance with the statutory priority of claims; and (v) 
a voluntary arrangement, providing for a discharge of the 
debtors’ obligations subject to approval by the court and 
its creditors. Both secured and unsecured creditors may 
participate in the creditors’ committee. Certain suspect 
transactions may be voided with a look back period of 
one year. 

TuRkey 

The main law governing insolvency and bankruptcy in Turkey is the execution and 
Bankruptcy law no. 2004/1932, which generally applies to merchants (tacir). When a 
commercial court declares bankruptcy (iflas), the debtor’s assets and liabilities (secured 
or unsecured) constitute the bankruptcy estate and its assets are usually sold in a public 
auction, with the proceeds distributed to the creditors on a pari passu basis (except 
for secured debts and certain priority claims). The Turkish insolvency regime has four 
procedures to either defer or discharge the bankruptcy: (i) a voluntary composition, 
where debtors may request a bankruptcy discharge (iflasın kaldırılması) with unani-
mous creditors’ approval and full payment of debts; (ii) a deferral of bankruptcy (iflasın 
ertelenmesi), where companies can request a suspension of bankruptcy proceedings for 
a certain period detailed in a recovery plan (this procedure is currently on hold as a result 
of the state of emergency); (iii) a restructuring (uzlaşma yoluyla yeniden yapılandırma), 
which allows companies to agree with a majority of their creditors on a court approved 
restructuring plan aiming to rehabilitate the companies; and (iv) an arrangement of debts 
(konkordato), where the debtor either pays a certain percentage of its debts immedi-
ately, pays its debts at the end of an extended maturity period, or satisfies its creditors 
by transferring assets to them. Bankruptcy proceedings suspend creditors’ rights to 
execute or attach the debtor’s assets. All creditors registered with the bankruptcy 
estate can participate in the bankruptcy procedure for payment of their receivables 
but secured creditors rank above unsecured creditors. There are several lookback 
periods (from one to five years), depending on the nature of the voidable transaction.
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what should you do if your company is in financial difficulties? It’s not just insolvency 
procedures which have changed under  the UAe bankruptcy law, directors’ and 
managers’ liabilities have too. Adrian Low and Justine reeves of Clyde & Co explain the 
new position.

Trouble brewing?

The new UAe Bankruptcy law, Federal Decree law no. 
9/2016 has put the spotlight on the question of companies 
in financial difficulties and the legal obligations directors 
and managers of such companies face.  

faILuRe TO fILe BankRuPTcy nO LOnGeR cRIMInaLIseD
First, there is some good news for the directors and managers 
of companies in financial difficulties. In the past, under the 
previous provisions which were found in the UAe Commercial 
Code (Federal law no. 18/1993) it was an offence for a company 
to fail to petition for bankruptcy within 30 days of the date of 

the suspension of payment of its debts (or what was known as 
bankruptcy by default). If this did not happen, it was possible that 
criminal proceedings could be taken against the directors of the 
failing company because they had failed to take steps to apply for 
bankruptcy on behalf of the company they managed.

However, under the new the Bankruptcy law, Federal Decree 
law no. 9/2016, while a company must petition to start a bankruptcy 
process after 30 business days from the date on which it is either 
unable to pay its debts when they fall due, or if it is balance sheet 
insolvent, there is no longer a specific offence for failure to file within 
the timeframe.  
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“A manager of a limited liability 
company may be liable to the 
company, its partners and other 
third parties for a number of 
acts including gross error.”

shaRehOLDeR POsITIOn
In addition, the new Bankruptcy law, Federal Decree law no. 9/2016 
has also made it clear that it is the responsibility of the company’s 
shareholders to decide whether to start a preventive composition 
or a bankruptcy process, by way of extraordinary resolution. 

cReDITOR aBuse
There is also another change in terms of criminal sanctions. In the 
past, the threat of criminal sanctions for bankruptcy by default 
could be open to abuse by creditors who were seeking the best 
settlement of their outstanding debts.  As a result, directors could 
face a difficult choice between having to file for formal bankrupt-
cy which may not always have been in the best interests of their 
company if its financial position was recoverable, and protecting 
their own personal interests and being in strict compliance with 
the law.  

TRaDInG ThROuGh fInancIaL DIffIcuLTIes
The new Bankruptcy law, Federal Decree-law no. 9/2016 
provides a court sponsored process which allows a company in 
financial difficulties (before it reaches either cash flow or balance 
sheet insolvency) to reach a binding agreement with its creditors, 
as an alternative to filing for bankruptcy.  This is called a preven-
tive composition.  It  is another positive change as it should  encour-
age companies and their directors to deal with declining financial 
performance as early as possible. However, there is a relatively 
short window for a debtor company to apply for a preventive 
composition. This is up to  30 business days from the date on which 
the company ceases to pay its debts (or less, if it is subject to regula-
tion by a particular competent body).  In addition, if a company has 
lost the opportunity to file for a preventive composition, the direc-
tors should be aware of the potential risks in managing the business 
through its financial downturn, particularly if it is later placed into 
bankruptcy.

sPecIfIc Offences On a wInDInG-uP
There are a number of offences which may apply to directors and 
managers of companies which are later wound up by court order.  
•	  Preferences – if the directors approve the repayment of one 

creditor to the detriment of others, or give special privileges to one 
or more creditors, this is an offence if the preference was granted 
after the company ceased to pay its debts when they fell due. 
Directors will need to be cautious when paying off some but not all 
of their creditors, and in accelerating all or part of the company’s 
debts in order to obtain an agreement from key creditors to a 
repayment scheme, particularly once payments in the ordinary 
course of business have been missed.  

•	  sales at an undervalue – it is unlawful for a director to sell, 
in bad faith, any of the company’s assets at a undervalue.  
Therefore, the directors of a company in financial difficulties 
should make sure they obtain market value for any asset 
disposal, particularly if the purpose of the sale is to delay the 
company from entering into either a preventive composition or 
bankruptcy, or to try to end such a process.  
•	  non-core speculative businesses – under the Bankruptcy law 

there is a risk that a director can be found liable for corporate 
activities undertaken by the company which were not core to 
its licensed business activities, particularly if these activities 
(even in hindsight) were speculative in nature and contributed 

to the company’s financial difficulties.  A director may be held 
liable at any time for poor management decisions but this risk 
increases when the company is under financial stress.  
It is also clear from the law that liability also rests with other 

individuals who have a role in corporate decision making, even 
if they are not registered as the general manager on the trade 
license, or as members of the board of directors.  This extension 
of liability can affect people who undertake the management of a 
particular part of the company’s business, to whom such responsi-
bility has been delegated by the board or general manager.  

BOunceD cheQues
Under the Penal Code (Federal law no. 3/1987), criminal liability 
attaches to a person who writes a cheque in favour of a third party 
without having sufficient funds to honour the payment, or who 
withdraws funds resulting in a cheque being dishonoured.  This 
liability generally attaches to the individual writing the cheques 
on behalf of a corporate entity. The offence may be remedied 
by repayment at any time, including after the court has passed 
judgment. Under Federal Decree law no. 9/2016  criminal 
proceedings for such an offence are suspended if the cheque was 
written in the period before the company entered a preventive 
composition or a court ordered financial restructuring.  After the 
terms of the repayment scheme have been approved by the court 
and creditors, the debt which is the subject of the cheque can be 
settled under those terms, and the consequent criminal offence 
is remedied.  However, the potential criminal liability has not been 
entirely removed by Federal Decree law no. 9/2016. because if the 
company’s financial situation deteriorates to the extent that the 
company is wound up in a bankruptcy process, criminal proceedings 
may not be suspended.  This means that directors of companies 
which are in the most severe financial trouble are still at risk of penal 
sanctions for bounced cheques.  In practice, directors may find it 
difficult to assess, at the point they are writing cheques, particularly 
early on in a company’s decline, the actual likelihood of a winding up 
being ordered by the court in the future. 

 
DIRecTORs’ PeRsOnaL fInancIaL LIaBILITy 
In 2015, the UAe introduced the new Commercial Companies law, 
Federal law no. 2/2015. Directors and managers of UAe incor-
porated companies should read this law and the new Bankruptcy 
law together if their business is in difficulties as this is the only 
way to fully understanding all their risks of personal liability for 
financial loss suffered by the companies they manage, or by third 
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parties such as shareholders and creditors. examples of some of 
the relevant provisions include:
•	  General directors’ duties - the Commercial Companies law  

Federal law no. 2/2015. sets out express duties which are owed 
by individuals who are authorised to manage a company to that 
company. These duties include a requirement to exercise the 
standard of care and diligence in performing a managerial role 
which a ‘prudent person’ in a similar position would exercise. 
This is an objective test against which to measure a director’s 
conduct and quality of decision making.  Directors of a company 
in financial difficulties may find that the decisions they take in 
the period leading up to a preventive composition or bankruptcy 
process are scrutinised closely against this standard.
•	  Limited liability company manager liability - a manager 

of a limited liability Company (llC) may be held liable to 
the company, its partners and other third parties (which 
could include creditors) for a number of acts, including ‘gross 
error’. A ‘gross error’ may be constituted by a failure to meet 
the standard of care required of such a manager under the 
objective test outlined above.  

•	  Low recoveries – under the Bankruptcy law (as was also the 
case previously under the Commercial Code), if a company’s 
assets are insufficient to cover at least 20% of its liabilities, in 
the case of a winding up, the court may order directors to pay a 
contribution to all or part of the company’s debts. 

•	  Liability for certain management acts after a winding-up 
order – at any time within two years of the start of a bankruptcy 
process, the directors or manager of a company in difficulties 
may be held liable for its debts if they have undertaken certain 
actions in the management of the company, and the company 
is later wound-up.  These actions include sales of assets at 
an undervalue, entering into new commitments at less than 
market value or which are unaffordable in the context of the 
company’s resources, and creating preferences in favour of 
certain creditors.  

PLan aheaD
As the UAe brings in new business laws to support its growing 
economy, it appears accountability for corporate actions is high on 

the government agenda.  Strengthening corporate governance was 
one of the stated aims of the new Commercial Companies law and 
it is clear the aim of the new Bankruptcy law is to take that further.  
However, this new law also incentivises a prompt response 
to financial difficulties. So, directors and managers of UAe 
companies will need to plan their response to any financial 
decline and seek professional advice as early as possible, in 
order not only to take advantage of new options under this 
legislation, but also to ensure they understand their own 
risks. 
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By Comparison
Insolvency

renata rai of Al Tamimi & Company puts the 
spotlight on Federal Decree Law no. 9/2016, the UAe’s 
new bankruptcy law and examines how it compares 
to the emirates’ previous legislation in this area.

Bankruptcy Law

Until the Federal Decree law no. 9/2016 
came into force the emirates had no 
single source of law governing bankruptcy 
procedures. The main sources of legislation 

were  the Commercial Transactions law (Federal law no. 
18/1993) and the Companies law (Federal law no. 2/2015 )
and the insolvency regime which was spread across multiple 
sources, was rarely used and did not reflect the growing trend towards 
restructuring. Since the financial crisis this law had come under greater scrutiny 
and been criticised for being impractical, and there was a call for it to be modernised, 
made more user friendly and help promote restructuring. Criminal sanctions on bounced 
cheques were also seen as an obstacle to an effective insolvency regime (as remaining 
in the UAe pending restructuring was often seen as risky, given potential imprisonment 
if cheques bounced). Court supervised bankruptcy procedures were not seen as viable 
options in the UAe and debtors often fled the jurisdiction to escape their debts and continue 
to do so. The hope is that the new law is a step closer to a more sophisticated and widely 
used insolvency regime for the UAe. The new law has not tried to revolutionise bankruptcy in the 
UAe but how does it compare to the previous legislation?

The UAe has some peculiar challenges when tackling insolvency, particularly as it has 
a large transient population, many with no firm ties to the country, so there needs to be 
a balance between fostering entrepreneurship and preventing irresponsible business 
practices. With that in mind, this new law has undoubtedly made improvements and tried 
to promote restructuring. The suspension of criminal proceedings for bounced cheques 
in certain situations has also addressed, at least in part, an issue which traditionally led 
debtors to skip the jurisdiction. However, although suspension of criminal proceedings 
for bounced cheques may encourage debtors to remain in the UAe and restructure their 
debts, the effect is limited as it is only a suspension and only available for preventative 
composition and restructuring, so certain debtors (especially those following the 
bankruptcy avenue if a restructuring outcome is uncertain) may still choose to skip the 
jurisdiction to avoid potential criminal sanctions. 

There are those who feel this law has perhaps not gone as far as the community would 
have liked. 

For example, personal bankruptcy has not been addressed although the Government 
has stated there are plans for a separate law. 

Financial institutions have also voiced concerns over some aspects of the new law. 
Secured creditors cannot  vote on proposals and there is an  extension of the moratorium 
to bind secured creditors. In addition, the very specific requirements debtors, and their 
proposals, need to satisfy may act as a barrier to many debtors using this law. 

So the real impact of this law remains to be seen, as it will take time for the UAe 
business community to digest and adjust to it. At present, however, many feel there 
will remain a widespread preference for consensual restructuring outside the avenues 
contemplated in the law.
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Previous legislation
✗   Bankruptcy, which could result in a judicial 

composition or the debtor relinquishing all its 
asset in favour of its creditors.

= 	Preventative	composition.

federal Decree Law no. 9/2016
✗  Financial Restructuring Committee (if 

applicable).
✗  Bankruptcy proceedings, leading to 

restructuring or liquidation. The court 
decides, under the bankruptcy trustee’s 
guidance how the bankruptcy ends.

=  Preventative composition.

federal Decree Law no. 9/2016
✗  The equivalent provision includes an 

automatic two year look back (from the date 
procedures are initiated) and a proviso for 
transactions approved by the Court.

✗  There are additional conditions to sustain 
such challenges if:
(i) 	The	disposition	is	detrimental	to	creditors;
(ii) 	The	recipient/debtor’s	counterparty	was,	

or should have been, aware at the time of 
the relevant disposition, the debtor was 
 unable to pay its debts.

✗  Court can dismiss such challenges if it finds:
(i)	 	the	debtor	effected	the	disposition	in	good	

faith and acted as part of its business; and 
(ii) 	at	that	time,	there	were	grounds	for	

believing the disposition would benefit the 
debtor’s business.

Previous legislation
✗  Creditors could challenge any of the following 

transactions if entered into by the debtor 
for a period decided by the court, which 
was a maximum of two years before the 
adjudication of bankruptcy:
(i) 			All	donations	excluding	customary	small	

gifts.
(ii) 	Payment	of	a	term	debt	before	maturity,	

regardless of the manner of settlement. 
(iii)   Payment of immediate debts except in 

the agreed  manner.
(iv)   Provision of security for pre-existing 

debts.
(v) 	Transactions	which	were	detrimental	to	

creditors, if the payee was deemed to be 
aware the trader had ceased paying its 
debts.

Previous legislation
✗  A moratorium was imposed on any existing or new 

legal proceedings being continued/issued after the 
adjudication of bankruptcy, except with the bankruptcy 
judge’s permission and under their conditions. This did not 
restrict enforcement by secured creditors.

Previous legislation
✗   It was unclear if the regime applied to decree entities 

(organisations established by a decree, rather than the 
forms of entity in the Commercial Companies law).

federal Decree Law no. 9/2016
✗  A moratorium applies during preventative composition 

or restructuring. It binds both secured and unsecured 
creditors and can be lifted (for secured creditors only) on 
application to Court.

federal Decree Law no. 9/2016
✗   It is clear the law does not apply to the UAe Government 

and only applies to ‘decree entities’  if they ‘opt in’ to it. 

Moratorium

application 

challenging 
Transactions

Options 
for an 

insolvent 
entity
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Previous legislation
✗  no equivalent provision.
 
federal Decree Law no. 9/2016
✓  A concept of new money has been introduced into 

preventative compositions and restructurings. Any new 
money, if approved by the court on application of the 
trustee, has priority over unsecured creditors and ranks 
behind any prior security over the same assets (unless 
the prior ranking secured creditor agrees otherwise).

sanctions

Previous Legislation
✗  There was a condition for preventative 

composition, that 50% of the debt had to be 
paid in three years.

Previous legislation
✗   The trustee was a court appointed expert.
✗  The trigger for insolvency was suspension of payment 

of debts for 30 days.

Previous legislation
✗  Bouncing a cheque was a criminal offence.
✗  Insolvency sanctions were spread across the 

legislation, and rarely (if ever) enforced. 

Procedural Points

federal Decree Law no. 9/2016
✓  Preventative composition schemes must  be 

‘implemented’ in three years (with a three year 
extension option).

federal Decree Law no. 9/2016
✓  The applicant can nominate the trustee (for preventative 

composition or restructuring), so private restructuring 
specialists might be involved.

✓ This trigger is now extended to 30 business days.
(?) There is a Financial Restructuring Committee but this is 
new and untested.

federal Decree Law no. 9/2016
✓  Criminal sanctions for bouncing cheques 

issued by the debtor are suspended during 
restructuring or preventative composition.

✓  A section of the law sets out certain offences 
and their penalties, including imprisonment and 
fines. The remit of this section is potentially 
very broad.

new finance
set off

Preventative 
composition

Previous legislation
✗  Set off after adjudication of bankruptcy was only 

possible if there was a link between the bankrupt’s right 
and obligation to be set off.

 
federal Decree Law no. 9/2016
✓   Set off is permitted if the conditions for set off existed 

prior to the initiation of proceedings for bankruptcy or 
preventative composition
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The US has long been viewed as a debtor friendly bankruptcy regime, Keyn orr and 
Dan T. Moss of Jones Day consider how well Federal Decree Law no. 9/2016 stacks up to 
the US system.

US bankruptcy law provides a robust statutory regime which 
enables insolvent businesses, under Chapter 11 of the US 
Bankruptcy Code to restructure their secured and unse-
cured debts or, alternatively, liquidate their assets.  In fact, 

the US law’s primary purpose is to provide debtors with a fresh start 
while trying to balance and protect creditors’ interests.  In general, 
reorganisation under the US law allows a business and its manage-
ment to maintain control of the business’ operations, subject to 
some oversight by the courts and other interested parties.  

The UAe’s new bankruptcy law, Federal Decree law no. 9/2016 
which came into effect on 29 December 2016, made significant 
changes to the bankruptcy relief available to UAe businesses.  In 
the past, UAe bankruptcy law offered little flexibility outside formal 
bankruptcy proceedings and focused primarily on creditor interests.  

Under this new law, however companies now have access to 
court-administered pre-insolvency relief, restructuring opportu-
nities and liquidation alternatives.  Most notably Federal Decree 
law no. 9/2016 has also implemented protective composition 
proceedings which allow relief for struggling companies which 
have not yet reached a state of insolvency, but how does this new 
legislation compare with the US law? 

cOMPaRIsOns wITh chaPTeR 11
Chapter 11 of the US law and Federal Decree law no. 9/2016’s  
restructuring provisions share a number of key similarities.  Under 
both, debtors can voluntarily petition for bankruptcy relief or 

creditors can apply for an involuntary bankruptcy proceeding.  
However, under Federal Decree law no. 9/2016, only creditors 
with at least 100,000 AeD in aggregated debts against the debtor 
can apply for bankruptcy relief.  In contrast, US law allows invol-
untary bankruptcy if three or more creditors with an aggregated 
$15,775 in claims petition for such relief.  

cOMPany OR cOuRT cOnTROL
Under the US law, debtors also typically maintain control over the 
business while under the new UAe law, a court-appointed trustee 
assumes control of the company.  Similar provisions under both 
laws allow debtors or trustees broad powers to continue using a 
business’ assets to facilitate reorganisation including raising post-
petition financing, and formulating a reorganisation plan through 
negotiations with creditors.  

cReDITOR vOTes
Both laws also require a threshold amount of creditor votes support-
ing a plan, for it to be confirmed. Under US law one-half of the 
number of creditors representing two-thirds of the value of claims 
in each creditor class must vote to accept the plan and in the UAe 
two-thirds of creditors in each class must vote to accept the plan.       

aLTeRnaTIves TO ReORGanIsaTIOn
As an alternative to reorganisation, Chapter 11 allows debtors 
to liquidate their assets to receive a discharge of their debts, if 

The USA or UAe way
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 applicable.  Typically, this is done if reorganisation is not feasible 
or if a majority of creditors dissented to the plan.  Federal Decree 
law no. 9/2016 also requires debtors to undergo a liquidation 
proceeding if they have acted in bad faith or committed criminal 
actions.    
 
cReDITORs cOMMITTee vs suPeRvIsORy cOMMITTee
During the restructuring, both systems provide for the appointment 
of a creditors’ committee to represent and safeguard their inter-
ests during the bankruptcy process.  The committee participates 
in key negotiations on the plan, proposes amendments in favour of 
their creditor constituencies and monitors administration and use 
of business assets.  Federal Decree law no. 9/2016 also includes 
Protective Composition which facilitates the appointment of a 
supervisory committee with representatives from creditor groups 
and government-appointed regulators, all whom are ultimately 
approved and appointed by the court.  In a Protective Composition 
setting this committee protects creditors’ interests and ensures 
the proper application of statutory procedures.  

InsOLvency TesT
Federal Decree law no. 9/2016 appears to have adopted two tests 
used in the US law, the ‘balance-sheet test’, which determines if 
the debt amount exceeds the asset amount and the ‘cashflow test’, 
which determines if future cashflows will cover debt obligations.  
Before implementing these new provisions, the UAe system relied 
exclusively on the balance-sheet test.      

auTOMaTIc sTay   
Court approval of a petition or application for relief triggers an 
automatic stay, which halts all creditors’ collection efforts against 
debtors’ assets in both systems. This provides debtors with 
breathing space to restructure or liquidate their assets.  However, 
under Federal Decree law no. 9/2016 this ‘automatic stay’ does 
not apply to secured creditors.  

The absence of comprehensive protection against all creditors 
under the UAe law is an obstacle to large companies with substan-
tial amounts of secured debt.  nonetheless, both systems require 
court approval for any attempts to collect against a debtor when 
such a stay is in place.   

PRe-InsOLvency PROceDuRes
Unlike the US law, Federal Decree law no. 9/2016 has no provision 
for private, out-of-court pre-insolvency procedures.  Instead the 
UAe’s Protective Composition procedure facilitates a debtor’s 
reorganisation before it reaches insolvency.  

To be eligible, debtors must have ceased to pay their debts for 
30 business days, not be insolvent, not have engaged in Protec-
tive Composition over the prior year and not have previously 
been a debtor in a bankruptcy proceeding.  After applying for 
this, debtors undergo several rounds of examinations by court-
appointed experts to determine the value of their assets and 
feasibility of reorganisation.  After the investigatory period, the 
court may approve the application, immediately halting creditor 
(except secured creditor) collection efforts against debtors’ 
assets.  Unlike the formal restructuring procedure for insolvent 
debtors under UAe law, relief under a Protective Composition 
enables debtors to stay in possession of the business and spear-
head negotiations towards a reorganisation plan. The ‘cram-down’ 

mechanism in US law, gives the courts the ability to confirm a 
plan despite a majority of dissenting votes in certain classes if 
certain creditor statutory requirements are met but Federal 
Decree law no. 9/2016 has no similar mechanism. The recent 
changes in the UAe law are a positive shift for UAe companies 
in difficult financial situations.  There are similarities to the US 
law that will provide a proven, robust statutory base and allow 
businesses greater relief, more equitably balance interests of 
debtors and creditors and make it easier for debtors to make 
a fresh start.  However, there are still challenges for UAe busi-
nesses under Federal Decree law no. 9/2016 such as a lack 
of jurisdictional provisions that extend the benefits of this 
law to companies incorporated or operating outside the UAe. 
In addition, not applying the ‘automatic stay’ provision to to 
secured creditors may create a challenge for large companies 
with significant secured debt  obligations. 

“During restructuring both 
systems provide for the 
appointment of a creditor’s 
committee to represent and 
safeguard their interests 
during the bankruptcy 
process.”
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Brave new world?
James Farn and Kerie receveur of Hadef & Partners discuss on whether Federal Decree 
Law no. 9/2016 has created enough change to alter prevailing views on bankruptcy.

The new UAe Bankruptcy law, Federal Decree law no. 9/2016 
is in the very early stages of its implementation, and while it 
is still too soon to state with certainty what the long-term 
effect of this legislation will be, there are several general 

points which can be made on the differences between the old and 
new regimes .

The OLD Law
In any bankruptcy system, a choice has to be made between 
managing that system through the courts,  or operating a practi-
tioner–driven system, where an ‘outside’ administrator who is not 
necessarily appointed by the court has a central role in supervising 
a debtor’s activities during bankruptcy processes.

Traditionally, the UAe has operated a very creditor-friendly 
and highly court-driven bankruptcy regime. The general emphasis 
under the UAe’s old regime was to achieve recovery of assets 
for the benefit of creditors, so it offered very limited options to 
traders seeking a corporate restructuring or a protective compo-
sition from its creditors if it got into financial difficulties. 

The previous Federal bankruptcy legislation lacked any defini-
tion of the term ‘bankruptcy.’ Instead it highlighted the circum-
stances in which a trader could be considered bankrupt. A trader 
would not be regarded as bankrupt unless they were actually 
declared bankrupt by the competent civil court. By petitioning 
the court to bankrupt a debtor, a creditor had a set of procedures 
which could secure their debt or, if possible, conferred a benefit 
under a court-sponsored settlement scheme which at least enabled 
them to recover part of their debt. 

This demonstrated the French judicial system’s influence on the 
UAe, as debtors were categorised as ‘traders’ and ‘non-traders’ 
rather than using terminology more often seen in the common-law 
system, e.g. ‘companies’  and  ‘individuals’. The old provisions which 
applied to traders were limited to formal bankruptcy and limited 
composition procedures (judicial  or protective composition), all 
of which were  court-driven and largely dependent on the over-
sight (and sanction) of a bankruptcy judge. There were no specific 
out-of-court procedures to assist debtors in financial difficulties 
whose circumstances did not warrant entry into formal insolvency 
procedures. The old law was little used for many reasons, including 
the lack of bankruptcy proceedings for individuals or ‘non-traders’, 

the limited bankruptcy procedures, and minimal safeguards for 
re-structuring proceedings. There was also a lack of legal clarity on 
the legislation, and time-consuming and costly filing requirements 
reduced access to the process. There had been low recovery rates 
experienced with a number of limited bankruptcy cases brought 
before the UAe courts, which led to the conclusion this legisla-
tion was not working.  Companies of all sizes felt they would be 
unable to persuade the local courts to offer a moratorium on debt 
claims if they ran into financial trouble while restructuring, which 
would leave them at the mercy of creditors. Although there were 
over 250 articles in the Commercial Transactions law dealing with 
insolvency, these regulations were more suited to insolvencies 
of smaller and local companies, than of international companies 
with  global funding structures. one of the key aims of the Federal 
Decree law no. 9/2016  is to move away from a creditor-friendly 
system and towards a more debtor-friendly one. 

sIGnIfIcanT chanGes anD DeveLOPMenTs 
As the old provisions  were limited to formal bankruptcy proceed-
ings; and limited composition proceedings, both of which are 
Court-driven, there was no informal ‘out-of-court’ insolvency 
procedure to help with the survival of an existing business or 
restructuring of a debtor’s liabilities, so larger corporate restruc-
turing measures were routinely done through informal ‘work-out’ 
or ‘standstill’ arrangements which may not have always been the 
best solution. Therefore, there was a limited emphasis on encour-
aging debtors to work through their financial difficulties with their 
creditors, which led to a slower, less efficient process in dealing 
with insolvency cases, in comparison with other countries. 

fInancIaL ReORGanIsaTIOn
Although Federal Decree law no. 9/2016 refers to ‘Financial Reor-
ganisation’, this can be seen as misleading, as this is not a separate 
bankruptcy procedure in its own right. The section which deals with 
Financial Reorganisation describes a process by which a Financial 
Restructuring Committee may be formed by Cabinet Resolution, 
which will be administered under the Ministry of Finance’s author-
ity. The Committee will maintain an approved list of insolvency 
experts qualified to deal with complex insolvencies. The debtor 
himself holds an additional ‘technical’ licence to govern his binding 
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 activities involving companies whose principal objective is dealing 
with complex financial instruments and products. Such debtors 
include companies trading in derivative products and foreign 
exchange traders. The aim is to co-opt individuals from private 
practice to become members of the expert panel, and either to 
take the direct role of officeholder or provide assistance to another 
officeholder in the administration of composition, restructuring or 
formal bankruptcy proceedings where they affect this particular 
category of debtor. Commercial banks (who have their own liqui-
dation procedure) and insurance companies (which also have a 
separate insolvency regime) are not be subject to these provisions.

cOMPOsITIOn 
This remains a debtor-led, but Court-driven procedure for protect-
ing debtors in financial difficulties, so they can reach a compromise 
with their creditors and avoid formal bankruptcy. This new route is 
modelled largely on the existing Protective Composition procedure, 
and can be initiated by the debtor whenever they need assistance 
from the Court to reach a financial compromise with their creditors, 
but cannot be used if their financial position is such, they would 
otherwise have to file for bankruptcy. If approved, the Composi-
tion plan is administered by an officeholder (or trustee) who may 
be someone unconnected with the debtor, an expert drawn from 
the Court expert list (administered under Federal law no. 7/2012) 
or an expert on the Financial Re-organisation Committee’s own 
expert list. experts can be appointed directly by the Court to act 
as officeholder, or provide assistance to another officeholder. The 
debtor has power to manage his business during the Composition 
plan under the supervision of the trustee (ameen). The procedure 
can loosely be compared to a ‘debtor-in-possession’ procedure 
which is similar to that under the US Chapter 11 Bankruptcy regime.  

BankRuPTcy anD ResTRucTuRInG
Formal bankruptcy procedures remain, but with some modifica-
tion, allowing for a ‘two-stage’ process once a debtor is declared 
bankrupt. These are a ‘rescue’ procedure to preserve the business 
as a going concern, if it remains viable through the approval of 
a Restructuring plan; and a formal liquidation process.  only if 
restructuring is not possible will formal bankruptcy be initiated.

Restructuring procedures are modelled largely on the proce-
dures which apply to the Composition route with some exceptions. 

As under the existing law, a declaration of formal bankruptcy 
removes the debtor’s rights of management and disposal of his 
business. However, there is no ‘judicial composition’ procedure for 
distribution and payment of debts to creditors after the declara-
tion of bankruptcy. The bankruptcy process is administered by a 
trustee-in-bankruptcy (syndic) who may appoint experts from the 
Court list or the list of experts maintained by the Reorganisation 
Committee to help them. 

sOcIaL PeRcePTIOn 
There is generally believed to be a ‘social stigma’ attached to 
bankruptcy in the UAe, especially as there was previous appli-
cation of criminal sanctions against debtors if they failed to file 
for bankruptcy within the necessary period. Although it was not 
actively prosecuted, the risk of imprisonment arguably encouraged 
business owners in financial difficulty to flee the jurisdiction (or 
even expedite bankruptcy) rather than attempt to restructure their 
businesses. one of the key changes is this situation has been decrimi-
nalised. A debtor who is treated as insolvent, by applying the relevant 
tests, must initiate the bankruptcy procedure, and failure to do so 
may result in a disqualification order for directors or managers in 
certain circumstances, but it is no longer a criminal offence.  There has 
been a preference to date for parties (particularly in complex insol-
vencies) to opt for a consensual solution to restructuring through 
work-outs and standstill arrangements with creditors, rather than  
a court-driven process. However, works–outs are not always the 
most appropriate or cost-effective restructuring method. They 
are based on creditor consent without the agreement of all credi-
tors, or specific legal provision allowing for majority consent. All 
decisions need to be unanimous, so debt restructuring may not be 
feasible if there are large numbers of creditors. Work-outs also 
usually exclude trade creditors, can be costly and cumbersome, 
and do not punish fraudulent behaviour, poor governance or other 
issues which might have caused the financial difficulties in the 
first place. It was hoped the new law would include a separate 
Financial Re-organisation procedure based on the ‘mandatoire 
ad hoc’ (or ‘conciliation’) procedure in French law. This is an out-
of-court procedure, so offers a viable alternative to a work-out, 
if a composition or restructuring is possible. However, the bank-
ruptcy processes under the new law remain Court–controlled, 
operated under the ultimate sanction and oversight of a Court 
judge, and as ‘public’ processes, may not be appealing.  ‘Forum-
shopping’ is also limited by the jurisdictional constraints imposed 
under the UAe Civil Procedures law,  e.g. debtors cannot simply 
opt for DIFC or ADGM insolvency law. However, it remains to be 
seen if the new law on its own will be sufficient to change existing 
attitudes towards insolvency in the UAe. 
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Putting the Focus on  
Debt restructuring

T he UAe’s new bankruptcy law, Federal Decree law no. 
9/2016 is now in full force. 

In effect, it has repealed all of the former bankruptcy 
regime which was laid down in the Commercial Transac-

tions Code (Federal law no. 18/1993) while also  maintaining the 
insolvency regime which is applicable to civil individuals (or non-
merchants) and is briefly regulated in the Civil Transactions Code.

This move was driven by a strong desire to adopt a functional 
and modern bankruptcy protection regime which would be able 
to give investors confidence in their ability to recover debts and 
rescue businesses . 

PRevenTIve cOMPOsITIOn
As is the case in most jurisdictions, voluntary and involuntary peti-
tions are available under the UAe’ s new bankruptcy law. 

In terms of voluntary arrangements, preventive composition, 
remains a route which can be used to rescue businesses in distress. 
However, only debtors are entitled to opt for this rescue route and 
if they wish to do so they must be careful, as this option is subject 
to a number of constraints. 

For example, a preventive composition application is not 
acceptable if the debtor is in a cessation of payment position for a 
period of over 30 consecutive business days as a result of distress; 
and is in a negative financial position, which is defined as when the 
debtor’s assets are insufficient to pay their overdue debts.  

BankRuPTcy OPTIOns
If the debtor does not proactively initiate a preventive composi-
tion, the only other option open to them is to file for bankruptcy, 
which may either lead to the implementation of the successful 
rescue model of  ‘debt restructuring’ or to the business’ liquidation. 

Creditors with receivables of 100,000 AeD or more can begin 
bankruptcy proceedings against a debtor, after the debtor has 
been granted a 30 consecutive business day’s cure period. In 
addition, the public prosecutor and regulators are entitled to begin 
bankruptcy proceedings in some instances.

DeBT ResTRucTuRInG
Unfortunately, debt restructuring is a court-supervised process 
and is only used if the trustee determines that a higher recovery 
will be expected than would be the case with a conventional bank-
ruptcy process followed by liquidation. 

In addition,the debtor must agree to undertake a debt restruc-
turing and the court must endorse the trustee’s view. As a result, 

the impact of a revamped debt restructuring rescue arrangement 
will largely depend on the courts’ application and the infrastruc-
ture necessary for an efficient and effective implementation. 

The process of filing for bankruptcy, and potentially enabling 
debt restructuring, has not materially changed with the introduc-
tion of the new legislation and unfortunately it continues to be 
rather procedurally heavy. 

Courts, experts, trustees and controllers are still heavily involved 
in this area, which can inevitably lead to a protracted process. 

MaIn ResTRucTuRInG sTePs
The debt restructuring process basically involves the following 
steps.
•	  step 1: The process starts with the submission of a petition to 

the competent court.
•	  step 2: If accepted, a trustee is appointed to assess the 

debtor’s financial position.
•	  step 3: The trustee calls on the creditors to submit evidence of 

their debts and publishes a final list of creditors in two widely 
circulated newspapers.

•	  step 4: The trustee prepares a report recommending the debt 
restructure, if it is viable.

•	  step 5: The court approves the restructuring report.
•	  step 6: The trustee develops a restructuring plan with the 

help of the debtor. The restructuring plan cannot initially have a 
term which exceeds five years, although this can be extendable 
by a further three years if the approval of the creditors whose 
debt remains outstanding is obtained.

•	   step 7: The court assesses the plan and may request making 
amendments to it before calling a creditors’ meeting. 
•	  step 8: Creditors’ committees may be formed by each category 

of creditors (e.g. unsecured, secured, bonds or sukuks holders) 
and these committees then appoint supervisors to supervise 
the arrangement or insolvency proceedings. 

•	  step 9: Unsecured creditors who hold two-thirds of the debts 
are invited to vote on the plan. 

•	  step 10: The court ratifies the plan.
•	  step 11: The trustee oversees the implementation of the plan and 

submits quarterly reports to the court on the plan’s progress. 

funDaMenTaL cOncePTs
A number of fundamental bankruptcy concepts those familiar 
with this area of law will recognise have also now been reflected 
in the new restructuring plan rescue option.

As a key aim of the UAe’s new bankruptcy law was to make it easier to rescue a failing 
business, Ghada el ehwany of Baker McKenzie Habib Al Mulla explains the new debt 
restructuring process.
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auTOMaTIc sTay
The first of these is automatic stay. This is one of the most 
fundamental protections afforded under the new bankruptcy 
law to debtors. It enables the debtor to focus on implementing 
a debt restructuring by preventing creditors from taking any 
enforcement actions against the debtors. 

one new element which has been 
introduced with this legislation 
is that automatic stay extends to 
criminal actions which have been filed 
on bounced cheques. Under the new 
regime, these actions are suspended 
if a rescue plan is approved.

Where this happens the holder of 
the bounced cheque becomes one of 
the unsecured creditors.

secuReD cReDITOR RIGhTs
Generally, secured creditors retain 
their pre-petition security on the 
same collateral to the extent the 
security is valid . 

However, in the UAe, unlike in other juris-
dictions where secured creditors are also subject 
to automatic stay and are entitled to seek adequate p r o t e c-
tion, secured creditors can seek relief from the automatic stay if 
their underlying debts are due, until a rescue plan is approved or 
a bankruptcy judgment is issued. 

one interesting point is that the court may only refuse requests 
of this type in very limited situations, mainly where there is a 
potential risk of collusion between the secured 
creditor and debtor.

asseT saLe
After the ratification of the rescue 
plan, the sale of secured assets is 
conducted by the trustee rather 
than via a foreclosure process led 
by the creditor. 

The court can also decide to 
replace the secured assets with 
another asset provided such a 
replacement does not prejudice the 
interest of secured creditors. 

This relief from automatic stay is 
one disadvantage in the UAe regime 
which may prevent the implementa-
tion of successful rescue plans, especially 
in situations where the underlying assets would 
be material to the business in distress’ operations.

DeBTs  Due
Creditors should also be aware that a debt restructuring does 
not also render debts due. 

cOMMOnLy useD evenTs Of DefauLT
More importantly, any contractual provision to the contrary is 
considered to be null and void. Therefore, relying on a number of 
commonly used events of default surrounding the initiation of 
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any actions or process, including composition and bankruptcy, 
may not be beneficial.

eXecuTORy cOnTRacT 
The trustee has the right to ‘assume or reject’ any of the debtor’s 
‘executory contracts’ from the start of the proceedings. The 
trustee must submit a petition to the court to terminate a contract. 

The decision to assume or reject an executory contract rests 
with the court which assesses if this termination is necessary in 
order to enable the debtor to conduct the business or if it  is in 
the creditors’ interests, provided that a counterparty does not 
suffer grave harm as a result of the termination of the underlying 
contract. 

However, a counterparty cannot terminate a contract  simply 
because of the start of bankruptcy proceedings unless the debtor 

in distress had defaulted on its contractual obligations before the 
proceedings judgment was issued.

new fInancInG
If a debt restructuring plan is approved, the trustee can request 
the court to approve any new secured or unsecured financing, 
which would be necessary for the continuation of the debtor’s 
business. 

What is also interesting is that, any approved new financing in 
this case will rank above unsecured creditors’ debts. 

IMPacT Of These chanGes
To some extent the UAe’s new bankruptcy law has followed models 
which have already been adopted in a number of jurisdictions and are 
seen as having successful bankruptcy infrastructures. 

However, in order to judge the real impact of this new legislation 
on the emirates’ investment and business community, we will have 
to wait for the implementation of this new bankruptcy law in the 
courts by specialist judges. 
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orion Holdings overseas limited was a DIFC registered 
company carrying on financial services business which 
acted as a holding company for several subsidiaries. The 
company’s business had effectively ceased and there were 

disputes amongst the shareholders. It became clear day-to-day li-
abilities could not be met and the company began taking steps to 
dispose of its assets. The Board of Directors commissioned a report 
from an accountancy firm (who were registered insolvency practitio-
ners under the DIFC Insolvency Regulations) on the company’s sol-
vency and recommended course of action. Acting as their principal, 
Mr Haider advised the company and its subsidiaries be wound up 
and for an application for a winding up order to  be made. Justice Sir 
John Chadwick, presiding, commented this was what ought to have 
happened but it did not. litigation was being taken against the 
company and its subsidiaries by employees concerned their 
employment claims were not being met. Justice Chadwick 
stated it would have been sensible for the employees to seek a 
winding up order on the basis they were creditors. This would 
have protected the company’s assets by putting them into the 
hands of a neutral and independent liquidator so they could be 
distributed, and would have triggered the Insolvency law and 
Regulations’ provisions, under which employees are preferen-
tial creditors. Instead the employees obtained Freezing orders in 
respect of the company and its subsidiaries, of which (in many cas-
es) the employees were not creditors at all. Justice Chadwick de-
termined the Freezing orders were obtained without proof of any 
real risk the realisations (then taking place) would be misapplied. 
Therefore, the company’s application to discharge the Freezing 
orders was granted and Mr Haider was appointed the Provisional 
liquidator on the undertaking of the company to present a petition 
for winding up within 48 hours.

In its first comprehensive application of the DIFC’s Insolvency 
regime the DIFC Courts considered the process of appointing a 
liquidator, as Mariam Deen of the DIFC Courts explains.
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case Detail
Case name: Re orion 
Holdings overseas ltd
Citation: [2009] DIFC CFI 033
Court: DIFC Court of First 
Instance
Hearing Date: 14 January 2010

wInDInG uP ORDeR
The petition was unopposed and Justice Chadwick was satisfied 
the DIFC Courts had jurisdiction to make a winding up order as 
the company had ceased trading and there was an obvious need 
to wind it up. 

The petition came before the Court with applications from 
employees and shareholders for an order discharging the Provi-
sional liquidator. Article 58(1) of DIFC law no. 7/2004 stated, 
where the court orders a company be wound up, it identifies in the 
order the person who is to act as the liquidator and that person 
takes office immediately when the order is made. 

It also states that person can either continue the liquidation or 
summon meetings of the company’s creditors and contributories 
in order to choose a person to be the liquidator. Justice Chadwick 
believed this Article made it necessary to nominate someone in the 
winding up order to act as company liquidator, but it was not clear 
if that person could be appointed Provisional liquidator pending 
the confirmation of their appointment as liquidator by the credi-
tors. The Article was interpreted as giving the appointed person, 
the option of continuing the liquidation himself or summoning 
meetings to choose a liquidator. 

However, although Mr Haider could continue the liquidation 
the Article was silent on whether he would do so as liquidator or 
Provisional liquidator.

Article 58(1) should be read with Regulation 5.4.2 of the Insol-
vency Regulations, made by the Board of DIFCA under powers 
conferred by Article 93 of Article 58(1) of DIFC law no. 7/2004. 

This states that , ‘A winding up order must name a person as the 
Provisional liquidator in respect of the conduct of the winding up. 
A Provisional liquidator shall have all of the powers of a liquidator 
save where the order appointing him provides otherwise’.
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to be most affected by the conduct of the liquidation were the 
unsecured non-preferential creditors who had the most powerful 
claim to be heard. He felt, ‘it would be wrong to set in stone a regime 
which made it difficult for that creditor to raise any objection that 
it might have to Mr Haider’s appointment as liquidator of the 
company. It should have the opportunity… to make its views heard’. 
neither the petition, nor its advertisement named the proposed 
liquidator, so not all creditors had an opportunity to consider his  
appointment. Justice Chadwick decided,  ‘It would, for the future, 
be more satisfactory if the petition did name the proposed liqui-
dator and if the advertisement of the petition indicated that so 
there was an opportunity for creditors and others to object at the 
hearing of the petition’. It was not required by the rules at that time 
and had not happen in this case. The Judge ordered the company 
be wound up and Mr Haider appointed ‘Provisional liquidator’. 

He was not required to call a meeting of creditors unless he 
was requested to.  Mr Haider was to write to the company’s credi-
tors stating he did not propose to call a meeting but would seek 
confirmation of his appointment as liquidator from the court on 
receipt of their responses.

 It was expected, unless there was substantial demand for a 
creditors’ meeting by those whose voices would be expected to 
prevail, Mr Haider would be able to apply in writing to the court 
for confirmation of his appointment as liquidator. The Judge 
felt  there were good reasons for Mr Haider to continue in his role 
because of the work he had completed and progress made liqui-
dating the subsidiaries; only one of which was a DIFC company 
and subject to the DIFC insolvency regime. Mr Haider had taken 
steps to ensure his recognition as liquidator in the jurisdictions 
those other subsidiaries were established, and recognition had 
been conferred in some and was reaching a final stage in others. 
To start anew with a different liquidator would have caused 
further expense and delay  which Justice Chadwick felt would lead 
to ‘potential chaos’. There was also a benefit in having the same 
liquidator for the holding company and the subsidiaries and very 
strong grounds were required before a reversal of the progress 
already made would be permitted. 

LIQuIDaTOR aPPOInTMenT
The Regulations envisage the identification of the liquidator in the 
winding up (with the powers set out in Schedule 3 to DIFC law no. 
7/2004), but he may be appointed as Provisional liquidator. The 
questions were whether Mr Haider or someone else should be 
named in the winding up order; and if he should be the liquidator or 
Provisional liquidator? The challenges to Mr Haider’s appointment 
did not question his integrity but there was a concern he may have 
had an appearance of partiality and lacked the necessary experi-
ence to conduct the liquidation. The Insolvency law and Regu-
lations require a list of approved insolvency practitioners to be 
registered in the DIFC and only those listed are eligible for appoint-
ment as liquidators or Provisional liquidators. Mr Haider was a 
registered practitioner on that list therefore, Justice Chadwick 
stated very exceptional circumstances were needed before the 
court would refuse to appoint him on the grounds he was not suffi-
ciently experienced. The winding up of the company was likely to 
involve pursuing litigation in Switzerland and it was suggested Mr 
Haider had no relevant experience in this regard. However, Justice 
Chadwick dismissed the argument on the basis the court would not 
expect a DIFC insolvency practitioner to have experience of Swiss 
litigation, but to merely take advice from those who did.  There 
were also complaints about Mr Haider’s partiality because he had 
advised the Board of one of the company’s subsidiaries in the past. 
Justice Chadwick found Mr Haider’s advice (that the  company 
should be liquidated) to be sound and incapable of attracting criti-
cism. Accordingly, he was not persuaded there was a good reason 
for suspecting he would not discharge his duties as liquidator or 
Provisional liquidator with the required impartiality.

TyPe Of aPPOInTMenT
Justice Chadwick proposed to name Mr Haider in the winding up 
order but felt the question of whether his appointment should be 
as a liquidator or he should continue as  a Provisional liquidator 
was a difficult one because the underlying premise in a liquida-
tion is the liquidator should have the support of those in whose 
interests he carries out his tasks. The Judge believed those likely 
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onshore or offshore?
Imran Shafiq and Ali Iqbal Khan of  Galadari Advocates & Legal Consultants (DIFC) 
Limited highlight the differences between the new onshore UAe insolvency regime, 
and that operating offshore in the DIFC.

o n 29 December 2016, Federal Decree law no. 9/2016, 
created a new ‘onshore’ insolvency regime in the UAe. 
Although this law applies to a wide range of onshore and 
free zone companies, it does not apply to entities within 

the DIFC. However, for entities in the DIFC, the apparent void left by 
Federal Decree law no. 9/2016 is fulfilled by DIFC law no.7/2004 (or 
the DIFC Insolvency law). This is  somewhat limited in its application 
as it only applies to companies which are formed within the DIFC.

OnshORe PROceDuRes: PRevenTIve cOMPOsITIOn
Federal Decree law no. 9/2016 provides three main avenues for 
redress for businesses in financial difficulties. These are preven-
tive composition which is aimed at assisting businesses which 
are facing financial distress but which are not yet insolvent. This 
process is debtor driven and supervised by the Court, but it allows 
the debtor and creditors to voluntarily reach an agreement to 
either accept a settlement plan or pay part of the debts owed. It is 
initiated by a debtor submitting a request to the Court for preven-
tive composition, provided it can establish financial distress. In 
order for a scheme of preventive composition to be accepted it 
must be approved by the majority of creditors who hold at least 
two-thirds of the minimum accepted debts. 

OnshORe PROceDuRes: ResTRucTuRInG
The second option is restructuring. If a business becomes insol-
vent, the Court normally appoints a trustee, whose role is similar 
to an administrator. The trustee has to prepare a report on the 
debtor’s business, possibility of its restructuring and possibil-
ity of its sale. If chances of resuscitating the business are high, 
then the Court may approve the start of a restructuring exercise, 
and instruct the trustee to set up a scheme for implementation. 
Whilst such a scheme may be similar to the scheme for protective 
composition, a longer period of five years is allowed for its imple-
mentation, and is extendable by a further three years.

OnshORe PROceDuRes: LIQuIDaTIOn
If preventive composition or restructuring is not suitable, is 
rejected or terminated by the Court, or if the Court believes the 
debtor may be acting in bad faith to avoid their financial obliga-
tions, the Court may order liquidation. In such cases, an independ-
ent trustee is appointed by the Court to manage the liquidation 
process. 

once bankruptcy is declared by the Court and the liquidation 
process begins, rights of secured creditors take priority over 
ordinary creditors. However, the new UAe onshore regime does 

not address any procedures for financial restructuring schemes 
which may be implemented out-of-court.

DIfc PROceDuRes: vOLunTaRy aRRanGeMenT
DIFC law no.7/2004 also offers businesses in financial distress 
three main avenues for redress. The first is a company voluntary 
arrangement. Here the directors propose a scheme of arrange-
ment to the creditors. 

A creditors’ meeting is then arranged by a DIFC recognised 
insolvency practitioner who asks creditors to vote in favour or 
reject the proposed arrangement. 

The arrangement must be accepted by 75% or more of the credi-
tors present and voting in order to be approved. However, once 
approved, the arrangement binds all creditors who were aware 
of the meeting and were entitled to vote. Within 28 days of imple-
menting the arrangement, the DIFC recognised insolvency practi-
tioner then sends a notice to the Court, the Registrar of Companies 
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and all of the company’s creditors who are bound by the proposals 
confirming that the arrangement has been implemented. 

DIfc PROceDuRes: aDMInIsTRaTIve ReceIveRshIP
If a company’s creditor is in distress, it may appoint a receiver or 
administrative receiver to collect and sell part of the company’s 
property or assets and then use the sales proceeds to reduce 
the debt owed. The creditor will need to have an appropriate 
instrument, e.g. a security document in place in order to appoint 
a receiver. 

An administrative receiver must send creditors a report within 
three months of being appointed. 

This report should include details of their appointment, any dispos-
als they have made or will make, the amount owed to the appointing 
creditor, and any amount which may be left to pay other creditors. 

Unsecured creditors can also decide to form a creditors’ commit-
tee to assist the administrative receiver in fulfilling their duties. 

DIfc PROceDuRes: vOLunTaRy wInDInG-uP
A second alternative is voluntary winding-up. This begins on the 
date of a company’s resolution approving its winding up. The 
company then ceases to carry on its business from the date of 
the commencement and any transfer of shares made after then 
are considered void. 

If the company is solvent, the company directors can also 
initiate a ‘Members’ Voluntary Winding-up’. Whereas if the 
company is insolvent, a ‘Creditor’s Voluntary Winding-up’ will be 
initiated. In this case a liquidator is then appointed to wind up the 
company’s business and distribute its assets.

DIfc PROceDuRes: cOMPuLsORy wInDInG-uP
The DIFC Courts are also able to order the compulsory winding-
up of a company if a company is unable to pay its debts and no 
voluntary arrangement has been approved. 

The Court then makes an order in line with DIFC law or decides 
it would be just and equitable to do so. 

As with a voluntary winding-up, the company ceases to carry 
on its business from the date of commencement and any transfer 
of shares made after then are considered void. 

Any proceedings made against the company are then stayed, 
and no proceedings can start from the date of the Court’s order, 
unless prior approval is obtained from the Court. 

The Court then appoints a liquidator to wind up the company’s 
affairs and distribute its assets to approved creditors. 
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Digital Payments in the 
spotlight
Payment Service Providers in the UAe will have to work quickly to ensure compliance 
with the Central Bank’s new framework for stored values and electronic payment 
systems, as raza rizvi of Simmons & Simmons explains.

on 1 January 2017, the UAe Central Bank published, with 
immediate effect, a much anticipated Regulatory 
Framework for Stored Values and electronic Payment 
Systems, to help further its vision of having ‘pervasive 

adoption of secure, customer-centric and innovative digital pay-
ments for all stakeholders in the UAe’ and to support the UAe gov-
ernment’s vision of positioning the emirates as a ‘global leader in 
digital service via a knowledge-based and innovation-driven econ-
omy’. The Framework recognises the state-sanctioned encour-
agement for the increased adoption of digital payments which 
must be balanced with consumer protection and financial stabil-
ity principles. The Framework is the Central Bank’s attempt at 
creating such balance through regulation.

cOnseQuences fOR BusInesses
There are a number of far reaching consequences for businesses 
at various levels of the digital payment eco-system, as a result 

of the new Framework.  Businesses including Merchant Account 
Providers, Third Party Payment Gateways, Integrated Payment 
Providers and those who trade in cryptocurrency, will all need 
to review their implications through the lens of their business’ 
specific functions.

PayMenT seRvIce PROvIDeRs
The Framework establishes a licensing regime which is adminis-
tered by the UAe Central Bank for four types of payment service 
provider (PSP): 
•	  Retail PsPs: these are primarily commercial banks which offer 

retail, government and peer-to-peer digital payment services 
and remittance services.

•	  Micropayment PsPs: these are providers who offer 
micropayments solutions and facilitate digital payments 
for the unbanked and under-banked market segment in 
the UAe. This category of PSP would include licensed 

DIGITAL PAYMenTS
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telecommunications operators, money exchange businesses, 
and public transportation providers.

•	  Government PsPs: these are Federal and local government 
bodies offering digital payment services.

•	  non-issuing PsPs: these are non-deposit taking institutions 
which do not issue digital money and which offer retail, 
government and peer-to-peer digital payment services.
If a business which falls within any of the categories above was 

operational at the beginning of 2017, they will have a year’s grace 
period. After this period if they are not compliant, they will have 
to cease those services in the UAe.

The Central Bank will maintain a list of licensed PSPs, approved 
agents and approved outsourced service providers. Agents are 
defined as entities which provide limited digital payment services 
on behalf of PSPs, such as registering users for services.

PSPs will also need to ensure there is interoperability 
between their systems and the systems of other PSPs. This will 
include entering into an ‘interoperability agreement’ and sharing 
relevant technical information. 

It will be interesting to see the extent to which this require-
ment might dilute a PSP’s competitive advantage through an 
advanced technical solution.

TechnIcaL seRvIce PROvIDeRs eXeMPTIOn 
There is an exception for Technical Service Providers which are not 
required to be licensed under the Framework. These are classed as 
organisations which facilitate the provision of payment services 
to PSPs, including by providing communications networks, privacy 
protection services, pure authentication services or data hosting 
services. However, the extent to which a PSP is actually a pure 
technical intermediary will need to be considered on a case by 
case basis. In an ever-converging digital environment, the lines 
are often blurred.

sTOReD vaLue facILITIes
The Framework also covers the provision of payment systems 
referred to as Stored Value Facilities. These include systems 
enabling payments into and withdrawals from payment accounts, 
retail credit and debit payment transactions, government credit 
and debit payment transactions, peer-to-peer transactions and 
remittances. These systems may be accessed through digital 
applications or physical cards.

vIRTuaL cuRRencIes
The Framework’s position on Virtual Currencies has attracted 
a lot of attention and there have been claims that the position 
is ambiguous. on the face of it, the UAe Central Bank seems to 
prohibit Virtual Currencies altogether. 

D.7.3 of the Framework states, ‘All Virtual Currencies (and 
transactions thereof) are prohibited’. However, the exception in 
the definition includes a digital unit which can be redeemed for 
goods, services and discounts as part of a user loyalty programme 
with the issuer, provided that it cannot be converted into a flat or 
virtual currency. 

However, this exception was not sufficient for commentators 
to believe that cryptocurrencies (like Bitcoin which is the first 
decentralised ledger currency and most talked about crypto-
currency) are illegal in the UAe. Fortunately, the Central Bank’s 
Governor has issued a clarifying statement on the Framework 

stating that, “these regulations do not cover Virtual Currency’’ 
and “these regulations do not apply to bitcoin or other cryptocur-
rencies, currency exchanges, or underlying technology such as 
Blockchain”.  However, key questions around the status of cryp-
tocurrencies, who regulates them in the UAe and their status 
as legal tender or a traded commodity are, for the time being, 
unanswered. 

OuTsOuRcInG
PSPs are able to outsource certain operational functions when 
providing digital payment services, but only if such services are 
carried out on-shore in the UAe (but not in the DIFC or Abu Dhabi 
Global Market) and after receiving written approval from the 
Central Bank not less than three months before the execution of 
the outsourcing contract. Unfortunately, as the rules are currently 
drafted, there are no minimum thresholds to help determine mate-
riality for approval requests. 

Regulated outsourcings for financial institutions in the UAe 
and the broader region are not new and international outsourcing 
lawyers will be able to draw upon experiences in other jurisdic-
tions and the approach taken by equivalent regulators in more 
developed jurisdictions when advising on notifications or approval 
requests. However, the three month window and the on-shoring 
requirements create restrictions on PSPs who may otherwise be 
more nimble in their approach to outsourcing.

access ReGIMes
Unsurprisingly, the Central Bank has the right to impose access 
regimes on payment systems designated as being systemically 
important. These access regimes will determine conditions for 
access to the payment system and may be imposed if they are 
considered to be in the interests of the public or to aid competition 
amongst market participants.

useR TeRMs anD RecORD-keePInG
The Framework also requires each PSP to enter into a Customer 
Service Agreement with each user which includes certain minimum 
terms, including a detailed description of the PSP’s services and 
the PSP’s privacy policy.

PSPs will also need to maintain records of user identifica-
tion data and transaction data. The Framework establishes a 
data localisation obligation by requiring this data to be hosted 
in the UAe (but not in the DIFC or the ADGM). The ‘personal 
information’ of a user will have to be stored for five years ‘from 
the date the user relationship is terminated’ and transaction 
data will need to be stored for five years ‘from the date of the 
original transaction’. 

Raza Rizvi
Head	of	TMT	(Middle	East)
Simmons	&	Simmons
Raza.Rizvi@simmons-simmons.com
Raza Rizvi has been permanently based in the 
Middle east for almost 10 years and leads on 
projects in technology-rich and highly regulated 
sectors including TMT, FinTech and life Sciences / 
Healthcare.

Volume 06  |  Insolvency  |  39



Recent low oil prices have sparked a significant interest in the 
public private partnership or PPP model in the Middle east, 
especially as many governments in the region have ambi-
tious, large infrastructure programmes in the  pipe line. In 

turn all this has helped fuel an interest in  PPP, as a model which offers 
a means of attracting foreign investors, technology and companies 
to participate in the development of the infrastructure sector on a 
long-term basis. It also shifts many of the risks and the initial fund-
raising burden to the private sector. However, there are more than 
just funding benefits to be had in bringing in the private sector to a 
project. It can also allow the government to access world-class sec-
tor expertise, technology and long-term funding. The private sector 
often has a long global track record in the particular sector or tech-
nology and so could be more equipped to provide better asset deliv-
ery and performance. However, it is important PPPs are structured 
in such a way that they incentivise the private sector partner to per-
form over the whole concession period, and transfer the project risk 
from the public sector to the private sector. 

whaT Is The LeGaL fRaMewORk fOR PPP?
Historically, in the Middle east sector-specific law or general 
privatisation laws have been used as the legal framework for PPP 
rather than general PPP laws, although this has not had an overly 
negative effect. Many successful PPP projects have been carried 
out in the power and water sector in Abu Dhabi, Saudi Arabia and 
oman without general PPP laws being in place.    However, in the 
last few years there has been a trend towards issuing  general 
PPP laws in a number of jurisdictions including in Dubai, egypt 
and, shortly oman. This can provide  a solid legal PPP framework 
which addresses any gaps in the existing legal framework, and 
provides flexibility on PPP structures in different sectors rather 
just one approach which suits only one sector. It can also send a 
signal to investors that the government is open to such projects, 
which raises investor confidence and helps enhance the bankabil-
ity of such projects.  Saudi Arabia’s national transformation plan, 
for example, specifically refers to using the PPP model across 
various sectors by 2020. In addition Qatar has mentioned PPPs 
in its 2030 vision . 

cORe PRIncIPLes fOR PPP Laws
The World Bank Core Principles for a modern concession law 
provide a clear set of principles for best practice on PPP law. This 

includes PPP laws being based on a clear governmental policy 
which is driving the development of private sector participation. 
The most important features are: 
•	promotion of fairness, transparency and accessibility of 

concession rules and procedures; 
•	 consistency with country’s legal system and existing legal 

framework;
•	allowing concession agreements to be negotiable;
•	allowing enforceable court or arbitral determinations; 
•	provision for state undertakings and guarantees for PPPs; and
•	accommodating security interests required by lenders for 

bankability.

key Issues wITh cuRRenT MIDDLe easT ReGIMes
Broadly, the following legal issues arise in the Middle east:
•	Procurement: In the GCC there are often issues with clarity, 

transparency and accountability in the procurement or bidding 
processes and local partner or sovereign requirements.

•	Project company ownership: Foreign ownership of companies 
may be restricted to a minority stake in the region which can 
worry foreign investors who want to act as lead developers on 
PPPs, raising issues on control and the size of the investment. 
Shareholders’ agreements for project companies need to be 
carefully designed to reduce these worries.

•	Government monopolies: Utility or infrastructure provision has 
traditionally been a government monopoly in the region and 
specific sector provision may be required to allow the private 
sector participation.

•	local workforce requirements: Requirements for the 
employment and training of local nationals are often specifically 
addressed in the concession agreement.

•	land ownership or rights: Restrictions on foreign ownership 
or development of land in the GCC can be a concern and may 
hamper lender’s ability to take security over the project 
assets.  

•	Security: Middle eastern legal systems, which are historically 
based on the egyptian and French legal systems, are typically 
not especially weighted towards creditors. Security perfection/
registration procedures can also be cumbersome. While these 
issues have not prevented the growth of secured financing, 
including project financing for PPPs, care is needed in that area 
and needs to be factored into the timetable.
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As Governments across the Middle east turn to 
PPPs to fund development Udayan Mukherjee of 
Dentons & Co looks at the legal framework and 
issues faced across the region in this area.
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•	Step-in rights: These allow lenders to step into a project 
when it is in default and restructure or remedy the default, 
which is a typical requirement for bankability. Governmental 
counterparties may not be used to granting these rights for 
lenders.

•	Project consents or Permit risks: Government support is often 
needed to obtain the necessary permits and consents and  is 
often explicitly addressed in concession agreements.

•	Counterparty risk: Banks and investors in PPPs need careful 
due diligence on the enforceability of the project agreements 
against the contracting local authority and the process for the 
provision of sovereign guarantees.

•	Dispute resolution: Banks and foreign investors may be 
concerned about relying on local court processes for dispute 
resolution. Typically they have to be conducted in Arabic and 
there can be a degree of uncertainty on how the process will 
play out. Therefore, it can be more usual to see arbitration used 
as a dispute resolution method in PPP project contracts. While 
there may be concerns about  enforcement of arbitral awards 
against a government entity, most countries in the Middle 
east have signed the new york Convention, which provides for 
enforcement of foreign arbitral awards. 

PPP Laws In The ReGIOn
In Dubai, the legislation relevant for PPPs is primarily found in the 
Dubai PPP law (Dubai law no.22/2015) which  represents a major 
change from Dubai’s use of traditional procurement methods to 
fund infrastructure projects. The key aims of this law found in 
Article 3 of Dubai law no.22/2015 include:
•	obtaining the best services at least cost;
•	 transferring  knowledge and experience from the private sector 

to the public sector;
•	 training and qualifying UAe government entity personnel to 

manage and operate the projects;
•	 reducing financing burdens on the government’s general 

budget; and
•	minimising financial risks to the government, which may arise 

from the implementation of some high-risk projects.
The law is flexible on the kind of structures used, and allows 

unsolicited bids from the private sector. Dubai also has a special 
sector law for the electricity and water industries. In contrast, in 
Abu Dhabi and oman, there are currently only specific sector laws 

for the water and electricity sectors, rather than a general PPP 
law. Qatar has also been looking into a general PPP law. While, in 
Saudi Arabia although, there is no PPP law,  privatisation regula-
tions have been used in the past, combined with executive counsel 
consent on a case-by-case basis. Kuwait, on the other hand passed 
a PPP law in 2014, which was updated in 2015 to address various 
issues including the scope of lender security, and various clarifica-
tions around the IPo process.

There are also a number of administrative steps that can be 
taken to facilitate PPP models, outside of legislation. For example, 
many countries standardise their concession documents as much 
as possible. They may produce template forms for each sector, 
from which deviations are only permitted if there is a strong 
argument in a particular case. This provides greater transpar-
ency, giving an appropriate starting point for risk allocation and 
can  shorten negotiations,

This is the route taken in a number of countries, including 
France  which has the Contrat de Partenariat – Clausier-type, 
Mission d’Appui aux Partenariats Public-Privé, version du 18 
novembre 2011), Ireland  which has Compendium of clauses for 
DBFoM Contract, new Zealand which has the Standard Form 
Public-Private Partnership Project Agreement, version 3, 2013 
and the UK  which has Standardisation of PF2 Contracts, 2012.

However, there can be disadvantages of this approach, e.g. it can 
be inflexible to use a ‘one size fits all’ approach. A large pipeline of 
deals is also needed to justify the initial investment to do this work. 
PPP administrative units or task forces are also often set up by 
governments to develop best practice, facilitate implementation 
of governments’ PPP programmes, oversee project selection and 
implementation, provide project transaction advice, build ministry 
capacity, interact with foreign investors, define policies and 
processes, and provide technical support, management support 
and co-ordination. A number of Middle east countries, including 
egypt which has its PPP Central Unit and Kuwait which has its KAPP 
have set up units of this type. These can be very helpful, but they do 
add another layer of bureaucracy, and setting them up and recruit-
ing and training staff to run them can be costly.

There should be significant opportunities in the Middle east 
in the future in the PPP area, although patience will be needed as 
different models are tried and the private sector gets to grips with 
the challenges. There is clearly a trend towards having a deeper 
partnership with the private sector to help governments in the 
region deliver infrastructure and public services. So it appears 
there is the necessary push from governments to make this 
happen and it looks likely the private sector will respond posi-
tively to them. 
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Here to Maternity
with a raft of legal changes impacting maternity rights in the UAe public sector, rita 
Jansen of Ince & Co Middle east LLP reviews the current position in all sectors across 
the emirates.

In 2016, there were some positive changes to the UAe’s maternity 
regulations which will impact women working in the public sector.
 The first and  most important change is that women working in 
the public sector will benefit from an extended maternity leave 

of up to three months from 60 days. 
This change is because of an initiative which was a result of recom-

mendations issued by the UAe Gender Balance Council (GBC) , a 
body which was established by the UAe government in 2015. The 
aim of GBC is to empower and support the UAe’s goal of entering 
the world’s top 25 countries for gender equality by 2021. 

It is hoped this extension of maternity leave will help bridge the 
gap between the number of men and women working in the UAe 
and as a result support this. 

PuBLIc secTOR feDeRaL chanGes
Women working in the UAe public sector’s maternity leave rights are 
governed by the Federal law on Human Resources in the Federal 

Government, Federal law no. 11/2008 which applies to civil servants 
of the UAe’s Federal governmental and regulatory bodies. There 
are also equivalent regulations issued by the individual emirates. 

The Federal Human Rights law was amended in September 
2016. As well as extending fully paid maternity leave this law 
grants new mothers two hours off work per day in order to nurse 
their baby in the first four months after birth. These amendments 
came into force at the end of February 2017.

eMIRaTe LeveL chanGe
As well as the change to Federal law in this area, there was also 
a change  to the law in Abu Dhabi, as the law Concerning Human 
Resources in the emirate of Abu Dhabi (AD HR law) was also  
amended in September 2016 in order to provide three months 
paid maternity leave for civil personnel  based in Abu Dhabi. 
In addition, this law has extended the period within which new 
mothers can have time off work for nursing to one year from the 
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date of the baby’s birth.  These changes came into force on the 
law’s issue date.  It has also been stated that Ras Al Khaimah has 
now followed the same initiative with its public sector employees. 

Sharjah had amended its laws on civil servants’ maternity leave 
in 2014 so that they matched the  paid maternity allowance for 
national and expatriate women which was then found in Federal 
law and stood at 60 days. This, however, is now superseded by 
the more generous rights afforded under the 2016 Federal Human 
Resources law amendments.

PaTeRnITy Leave
Fully paid paternity leave at both the Federal and emirate level 
has been unchanged by these latest amendments and is only set 
at three days. However, it is hoped longer paternity leave will be 
considered in the future.

PRIvaTe secTOR 
Maternity rights in the private sector, are covered by different 
legislation. These rights are  guaranteed by  the Federal law Regu-
lating labour Relations, Federal law no. 8/1980, which applies 
across the whole of the UAe except the DIFC and the Abu Dhabi 
Global Market (ADGM). 

Under Federal law no. 8/1980 companies must provide minimum 
paid maternity leave of 45 calendar days if the employee has had  at 
least one year’s continuous employment with the same employer. 

If this one year threshold is not met, then half of this paid leave 
must be offered. 

This maternity leave includes time before and after the delivery. 
A woman is also entitled to two breaks per day of 30 minutes each to 
nurse her new born baby for up to 18 months after the child’s birth. 

DIfc RuLes
In contrast, under the DIFC employment law (DIFC law no. 
4/2005), a woman is entitled to a minimum of 65 working days 
maternity leave, if as is the case with the Federal law, the 
employee has met the one year’s service threshold.  However, 
only the first 33 working days of this leave is fully paid and 50% 
of the salary is paid for the remaining 32 days. 

In order to benefit from this maternity leave, a woman in the 
DIFC must notify her employer of her pregnancy and expected 
leave in accordance with the DIFC employment law. These 
maternity rights also apply to a woman adopting a child which is 
less than three months old. (This is a right which is not included 
in Federal law no. 8/1980). 

DIFC law no. 4/2005 also expressly guarantees a woman the 
right to return to work at the end of her maternity leave to the same 
or a suitable alternative role and at the same seniority level. 

As is the case with Federal law no. 8/1980, DIFC law no. 
4/2005 further protects a woman’s rights by prohibiting the 
employer from terminating or changing their employment 
contract because of their pregnancy or maternity leave. 

Pregnant women working within the DIFC are also entitled to 
attend ante-natal appointments during working hours if  a doctor 
has advised this.

aDGM POsITIOn
The Abu Dhabi Global Market ADGM employment Regulations 
2015 follow a similar approach to DIFC law no. 4/2005 when it 
comes to maternity leave. 

However, these regulations  go further  than both the DIFC law 
and the Federal HR law by providing five working days of fully paid 
paternity leave for new fathers, who have the right to take this 
leave within two months of the date of their child’s birth. 

acTuaL PRIvaTe secTOR PRacTIce
Although these private sector maternity leave regimes found in 
Federal law no. 8/1980 may seem rather ungenerous, in reality, 
many international companies in the UAe  are already providing at 
least three months, and some up to six months, of paid maternity 
leave to their employees. 

In addition, some companies also provide an opportunity for 
extended unpaid leave so women can return to work after an 
agreed time period. 

These employers have learnt from market experience that 
retaining talent is beneficial for their businesses and ulti-
mately reduces costs and the risks involved in recruiting new 
employees. 

cOnsIDeRaTIOns fOR The fuTuRe 
The four states which currently top the rankings on gender equality 
are found in Scandinavia and provide pregnant employees with an 
average of seven months paid maternity leave. 

So it is clear, there is room improvement on maternity rights in 
both the UAe public and the private sectors, if the emirates wish 
to rank with global best practice.  

one welcome development would be to equalise private and 
public sector maternity rights and the rights of women adopting 
and giving birth to children.

extended paternity leave allowances would also help contrib-
ute to fathers’ involvement in the child-caring responsibilities. It 
is also possible that providing fathers  with longer paternity leave, 
may help create a more equal view of the roles of men and women 
in the household and at work. 

Another area which would help foster equality would be the 
development of a legal framework for flexible hours, working from 
home, job sharing and part time work. 

These measures would not only further the UAe’s 2021 
Vision but  enable employers to benefit from access to the 
untapped talent of women who would otherwise lack the 
opportunity to re-enter the workforce and could help reduce 
office costs. 

However, for now it is encouraging to see that positive steps 
are being taken in this area in support of the UAe’s  2021 Vision 
and that should help improve the lives of both women and their 
families. 

Rita Jansen
Partner
Ince	&	Co	Middle	East	LLP	
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Rita Jansen has over 25 years experience advising 
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Ince’s Dubai office in the UAe and has specific 
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Core  
International 

Crimes
In the second in the series on International 

Criminal Law, editor Sogol Kaveity considers 
the key components of war crimes and crimes 

against humanity.

DeFenCe
SToP

seRIes | SToP DeFenCe

sOuRces anD PRIncIPLes
The Geneva Conventions 1949’s Grave Breaches provisions detail a 
limited body of crimes which are applicable to International Armed 
Conflict (IASs) or conflicts between states. As was stated in the 
first article in this series, the International Criminal Tribunal for the 
former yugoslavia (ICTy, 1993) had jurisdiction to prosecute viola-
tions under the laws and customs of war and ICTy case law gener-
ated customary rules of International Criminal law which apply in 
both  IASs and non International Armed Conflict (nIACs) or conflicts 
between  a state and a non-state, e.g. a state at war with a rebel group 
or a war between rebel groups. Many of the ICTy’s case law principles 
were later codified in the Rome Statute of the International Criminal 
Court, The Hague, 1994 (ICC Statute). The provisions of Article 3 of 
the Geneva Conventions apply to nIACs.  When conducting a war 
states have to abide by certain rules and standards and there are 
certain acts which conducting states cannot undertake. In addition, 
what is known as the law of War Crimes, the law of Armed Conflict 
(loAC) or International Humanitarian law (IHl), also regulate state 
conduct during a war. loAC and IHl are legal frameworks of rules 
of conduct, which lay down the states’ responsibilities during a war. 
These laws are known as jus in bello, they are humanitarian and 
always applicable to all parties, regardless of whether the war is 

justified.  In addition, engaging in war illegally is classed as a breach 
of the jus ad bellum or the ‘right to war’.  

GeneRaL waR cRIMes RuLes 
The elements of a war crime are: 
• 	Actus reus - The act of prohibited conduct, e.g. rape, torture 

or murder. There are specific rules of what constitutes the 
crime of murder during a war. The intentional killing of a 
combatant during hostilities is not murder as it is an act 
that war inherently involves. However, intentional killing of a 
civilian who is not participating in hostilities or a prisoner of 
war (PoW) who does not pose an immediate threat would be 
murder;

• 	Mens rea - Intent;
• 	Protected Groups - The victim of the prohibited conduct 

should be a member of the protected group, e.g. civilians or 
PoWs; 

• 	Contextual element - The prohibited conduct must occur 
during the course of a(n) (n)IAC;

• 	Connectivity - There must be a direct connection between 
the conducting state, the prohibited conduct and the (n)IAC, 
e.g. the abuse of power by a combatant during the conflict. If 
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a combatant commits a sexual offence against a PoW under 
the umbrella of being a combatant in the (n)IAC the offence 
is a war crime. 

In accessory cases, civilians can also be implicated in aiding war 
crimes but there must be a connection between the civilian and  
one of the parties to the conflict. For example, the 1947 Military 
Tribunals II (the subsequent nuremburg proceedings after World 
War II) sentenced oswald Pohl, a nazi official and member of the 
SS who was the head of the economic and Administrative Main 
office (WVHA) , who in 1942, was in charge of PoWs in concentration 
camps, to death because he had contributed to the war effort by the 
rental of  PoWs as slave labour. He was sentenced for conspiracy to 
commit war crimes and crimes against humanity; war crimes against 
civilians in German occupied territories and PoWs in concentra-
tion camps; crimes against humanity against German civilians and 
nationals of other countries; and membership in the SS, which the 
International Military Tribunal had declared a criminal organisation.   

PROPORTIOnaLITy
In the course of a war civilians can fall victim to acts by the combat-
ting states. Under the principle of proportionality an attack during 
an armed conflict can be carried out or continued if it is foreseeable 
it will result in civilian deaths, as long as these deaths are proportion-
ate to the legitimate military objective.  War inherently involves the 
use of military force. If the best tactical military way to capture or 
subdue a rebel group is bombing, and that bombing will not result in 
disproportionate civilian death, the bombing will be legal. However, 
if the civilians are deliberately attacked or the object of the attack, 
those civilian deaths constitute a crime. 

The principle of proportionality also applies to damage to 
civilian infrastructure, such as electricity supplies, roads or bridges. 
even if the damage appears  geographically remote from the locus 
delicti, the bombing  is legal when proportionately conducted. 

aGGRessIOn
Aggression involves starting a war in violation of the law of Armed 
Conflict, International Humanitarian law and the peace treaties 
in force. The 1945 nuremburg International  Military Tribunal 
regarded aggression as a supreme evil  and prosecuted nazi offi-
cials for it. However, there were issues with agreeing on a precise 
legal definition. This controversy continued into the  negotiations 
of the ICC Statute. The ICC acknowledged aggression as a crime 
and had jurisdiction over aggression, but it had no power of execu-
tion because of the lacking legal definition of aggression. Finally, 
during the ICC Review Conference of 2010 in Kampala a complex 
legal definition of aggression was incorporated in the ICC Statute. 
A consensus on the prosecution of aggression was reached by 
concluding that only state authorities can be indicted and pros-
ecuted for aggression. not every illegal use of force constitutes 
aggression, the breach of the law of Armed Conflict or Interna-
tional Humanitarian law, often known as jus in bello, has to be 
flagrant. even if there has been a violation of the right to war, jus 
ad bellum, military conduct after will not automatically constitute 
aggression. even if a war has been illegally started, the military 
combatants are not automatically guilty of war crimes. 

cRIMes aGaInsT huManITy anD GenOcIDe 
Murder, enslavement, improper imprisonment, enforced deporta-
tion, enforced disappearances, sex offences, torture and genocide 

are considered as crimes against humanity. Genocide is not limited 
to murder, as Article 2 of the Convention on the Prevention and 
Punishment of the Crime of Genocide of 1948 (Genocide Conven-
tion), defines genocide as killing members of a group; using serious 
bodily or mental harm to members of a group; deliberately inflicting 
damage on a group’s conditions of life; imposing measures to prevent 
births and forcibly transferring children from one group to another. 

Carrying out prohibited acts with an intent to destroy a civil 
population, or part of a civil population constitutes genocide or a 
mass killing. However, genocide is not limited to murder. It requires 
a dolus specialis, or motive or special intent to murder a particular 
protected group. As a result, genocide focuses on why the conduct-
ing state intended to murder the particular protected group.  Crimes 
against humanity require a contextual element.The prohibited 
conduct, e.g. a mass killing, has to occur as part of a widespread 
or systematic attack against a civil population. Under Article 7 of 
the ICC Statute widespread and systematic attacks are alterna-
tive requirements. This widespread element does not necessarily 
mean the attack is geographically widespread, as it refers to the 
scale of the attack and number of victims involved. Meanwhile, the 
term systematic refers to the organised nature of an attack and 
the improbability that it is random. To prevent random widespread 
attacks being treated as crimes against humanity, Article 7.2 of the 
ICC Statute requires the attack to be a course of conduct which 
is in line with or is in order to further a State or organisational 
policy.  Both the 1954 nuremburg International Military Tribunal 
and the 1993 International Criminal Tribunal for Former yugoslavia 
required crimes against humanity to be committed in the context 
of a(n) (n)IAC. However, this is no longer a requirement as crimes 
against humanity can be committed in peace time.

TORTuRe
Torture can be treated as a war crime or a crime against humanity. 
Article 1 of the 1984 Convention against Torture and other Cruel, 
Inhuman or Degrading Treatment or Punishment (Torture Conven-
tion) defines torture as any act by which severe pain or suffering, 
whether physical or mental, is intentionally inflicted on a person 
for such purposes as obtaining from him or a third person informa-
tion or a confession, punishing him for an act he or a third person 
has committed or is suspected of having committed, or intimi-
dated or coerced him or a third person, or for any reason based on 
discrimination of any kind, where the pain or suffering is inflicted 
by or at the instigation of or with the consent or acquiescence of 
a public official or other person acting in an official capacity. It 
does not include pain or suffering arising only from, inherent in 
or incidental to lawful sanctions. There are a number of elements 
of torture:
•	  Severe pain or suffering inflicted for one of the rigid 

purposes.
•	  Inflicted with the consent of a public official.

In addition, for torture to be a war crime there must be a suffi-
cient link to the (n)IAC, there has to be a prohibited purpose to the 
severe pain or suffering. 

For torture to be a crime against humanity, it must occur as 
part of either a widespread or systematic attack against a civil 
population, and the victim must be in the custody or under the 
perpetrator’s control. The involvement of a public official is never 
a requirement, torture is often committed by rebel groups rather 
than state  officials. 
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Three pioneers of the UAe legal profession,  
Dr Habib Al Mulla of Baker McKenzie Habib Al Mulla,
essam Al Tamimi of Al Tamimi & Company and
Dr Ahmad Bin Hezeem of BSA Ahmad Bin Hezeem & Associates LLP,
talk to Sogol Kaveity about their successes,
achievements, and advice and predictions for the next
generation of emirati lawyers.

“we must not forget that 
our success is part of the 
UAe’s success 
and the support 
the UAe 
Government has 
given to all businesses.”
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In every generation there are individuals whose career is more 
than just a personal achievement and in fact reflects wider 
developments. The UAe legal market is lucky enough to have 
three such individuals, Dr Habib Al Mulla, Chairman of Baker 

McKenzie Habib Al Mulla, essam Al Tamimi, Senior Partner of Al 
Tamimi & Company and Dr Ahmad Bin Hezeem, Senior Partner of 
BSA Ahmad Bin Hezeem  &  Associates llP.  In a rare joint inter-
view it has been possible to discover their contrasting views on 
the key drivers in the development of law and the legal profession 
in the emirates to date and what the next steps and requirements 
might be for the profession.

In The BeGInnInG
When Dr Habib Al Mulla, first opened the doors of his legal practice 
in 1984 with just a receptionist and an office boy, he would never have 
believed just over 30 years on, the growth both his own firm and the 
wider UAe legal profession would witness. Dr Habib decided to study 
law because he believed it would offer him many career opportunities 
but his achievements have far surpassed those early ambitions. 
“Today my firm has over 4,000 lawyers, operating from  77 offices in  45 
countries,” he explains. “Initially I practised all areas of law and I found 
it an interesting profession as it brought me new challenges every day 
and I was always learning.  A little later I became more interested in 
commercial litigation and in recent years arbitration, advocacy and 
financial crime have been my particular areas of expertise.”

Dr Ahmad’s career also stretches back over 30 years but took 
a different path from the other trailblazers. Before joining BSA as 
Senior Partner in 2014, he had spent over 25 years working in all 
the major law enforcement and judicial institutions in Dubai and 
is proud to be the only emirati lawyer to date to do so. His work 
has included time with the Dubai police and a period teaching 
in the Dubai Police Academy.  “I also worked at the Crown Prince 
of Dubai’s office, the Ruler’s Court and served as the Director 
General of the Dubai Courts,” he explains. “My specialisms include 
alternative dispute resolution, and civil and contract litigation. law 
is one of the most intellectually rewarding professions because it 
is constantly evolving but it was the opportunity to play a part in 
improving society which it offered, which inspired me most.”

our third pioneer essam Al Tamimi’s career also began in 
the 1980s but his first ventures in practice were with Clifford 
Chance in london and it was not until 1989 that he founded Al 
Tamimi & Company. He began his career as a shipping and general 
commercial lawyer.  Then went on to specialise in a range of areas 
including international arbitration, dispute resolution, litigation, 
regulatory and corporate and family office structuring and 
restructuring. “There was no eureka moment which led me to the 
law,” essam explains. “Although I might have been influenced by 
a book I once read about Abraham lincoln, going to law school 
sparked something in me. I’d never been a star pupil at school but at 
law school I was happy to study for hours in the library and excelled 
in the subject. Really, the law chose me rather than the other way 
round.” These days he spends a third of his time contributing to 
legal and regulatory developments around the region.

MOsT IMPORTanT chanGes In The uae LeGaL MaRkeT
one of the most important changes in the UAe legal market since 
Dr Habib began his career has been the growth in the number of 
UAe lawyers. “When I started out there was only a handful of local 
lawyers. Today there are hundreds of us. That’s been a big change as 

has increases in the numbers of international law firms coming into 
this market.” However, essam Al Tamimi would like to see more young 
emiratis joining the profession. “Currently, there is a shortage of good, 
qualified emirati legal counsel operating inhouse. We need to ensure 
we have good law schools and legal training for our future lawyers and 
judges, and push our youth to enter the legal profession, and to have 
passion and drive to shape the future of the UAe.” However, it’s not 
just the scale of the UAe legal market which has changed since 
these three pioneers started out, thay have also witnessed chang-
es in the way law is practised in the emirates. 

looking back, essam Al Tamimi believes the practice of law in 
the UAe  can be split into two distinct eras. In the 70s and 80s when 
he began his career, it was all about the building  and setting up of the 
foundations of legal infrastructure. “During these decades there 
were laws on areas like civil law, agency and shipping. This period 
was instrumental in raising the community’s legal awareness. In 
the 1990s and 2000s, the UAe matured and changed drastically, 
as did the needs of the community. We witnessed a change in the 
judicial corpus with the presence of more local judges and the 
enactment of more commercial laws. We also saw the birth of the 
freezone concept and a standalone freezone judiciary system. 
The UAe has also begun taking more active roles in international 
organisations and has acceded to several international treaties. 
The World Bank ease of Doing Business Ranking for 2017 lists the 
UAe as 26 globally. If we continue to encourage regulatory reform 
this provides investors with an attractive environment in which to 
do business. I cannot see why we should not continue to lead the 
way in the MenA region. Despite all this more needs to be done 
on training the judiciary and the substance of enacted pieces of 
legislation in sophisticated areas like arbitration, banking and 
maritime law.”

“There have been three main milestones in the UAe legal 
market during my career,” continues essam Al Tamimi. “The first 
was the establishment of the Jebel Ali Freezone which changed 
forever the way business was done in the UAe by allowing 
100% foreign ownership which has no doubt contributed to 
attracting substantial investment into the UAe. The second was 
the establishment of the TeCoM group communities such as 
Dubai Media City and Dubai Internet City. The resulting spread 
of internet and technology companies has brought the UAe up to 

 ProFILe

“The new legislation, 
areas of focus, technology, 
pluralism and diversity have 
had an invigorating effect 
on the way law is practised 
here compared to when I 
started.”
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“The uniqueness 
of our strategy
lies in the 
inclusion of all 
the vital sectors.”

speed with the latest technology and helped develop legal areas 
like Intellectual Property and TMT. lastly, the DIFC and DIFC courts 
have not only attracted the top financial services and professional 
firms but have also had a great impact in raising the credibility of 
legal practice standards in the UAe.”

Dr Ahmad also sees a strong link between the practice of law and 
the societal changes Dubai has seen. “Dubai’s visionary leadership 
has from the 1980s onward turned it into an international hub,” he 
adds. “The new legislation, areas of focus, technology, pluralism 
and diversity hav had an invigorating effect on the way law is 
practised here compared to when I started. It has also impacted 
a generation of lawyers who have combined an international 
understanding of the legal environment with practical, hands on 
experience.” 

caReeR hIGhLIGhTs anD aMBITIOns
When asked about the most important achievements in his 
career to date, Dr Habib admits acting in high profile cases has 
been a highlight but adds, “Defending my country has been the 
climax of my career but being appointed the Chairman of the 
Dubai International Arbitration Centre is my most important 
achievement to date.” 

“However, if I was to start out again and do anything differently, 
it would be to concentrate more on training at the initial stage of 
my career. I think I’ve achieved  most of my ambitions,” Dr Habib 
continues.  “Although, if there is still one thing I’d like to do, it is to 
help young UAe lawyers on their career path and give back to the  
legal community.”

Dr Ahmad sees the success of his firm BSA as the culmination 
of his legal career. He has been involved in a number of successful 
initiatives including the rollout of the Dubai Court’s e-judge and 
e-court systems. “I’m also proud to have played a personal role in 
the establishment of the Mediation Centre in Dubai which was the 
first of its kind in the region. There were various issues to consider 
including whether the system should be mandatory or optional, 
the key stakeholders taking the lead and the benefits it would 
offer to the overall practice of law. I’m pleased to say this system 
has eased the strain on the litigation processes from a timing and 
capacity perspective and given clients more amiable solutions. ”

Despite these successes, Dr Ahmad feels he has more to achieve 
with his firm. “BSA’s reach and capabilities have vastly expanded 
under my leadership and with the support and shared vision of 
our partners. We have a common vision of becoming a global firm 
which not only supports Arab businesses and individuals which 
have transcended borders but also provides advice to businesses 
globally.”

essam Al Tamimi is also proud that his firm Al Tamimi & 
Company have become a Dubai based law firm with a unique 
regional presence which has enabled them to compete on an equal 
footing with international firms when it comes to the quality of 
matters they work on and the local and international lawyers he 
considers part of the Al Tamimi family. “I’m proud I’ve been able 
to give back to the community by assisting in the development 
of the UAe legal and regulatory systems through our advice on 
legislation and constructive comments on court judgments. As a 
firm believer in legal training of the younger  generation, I’m proud 
that Al Tamimi & Company and myself have managed to train so 
many young lawyers many of whom are now seniors in our firm or 
have gone on to establish their own legal practices.”

“But I am just getting started,” he continues. “I have huge 
ambitions to grow Al Tamimi & Company locally and regionally. 
We are constantly on the look out for bright young lawyers and 
continue to invest in the next generation. We have quality control, 
HR and management practices which are in line with internationally 
recognised standards and we make sure we do not divert from 
them.”

“If I was starting out again,” essam Al Tamimi continues, “there 
are a few things I would do differently. To start with I’d force 
myself to dedicate more time to each case file. I’d also invest more 
time and effort communicating with colleagues representing 
the other parties and try to settle cases rather than go through 
litigation channels as mediation and settlement is the best dispute 
resolution mechanism you can provide your client.”

For Dr Ahmad, the most important person in his career has 
been Sheikh Mohammed, as he explains, “Sheikh Mohammed is 
always a model leader. He is both strong and high spirited and has 
insprired me to be the same.” essam Al Tamimi has a similar view 
of what inspiration looks like, as he continues. “Growing up in the 
UAe in the 70s and 80s, there were many inspirational people 
around. not all of them had a thorough education but they had 
wisdom, chasima and cultural values which inspired me. Back then 
the UAe was and still is a fertile  ground for creative hard-working 
individuals and it provided me with the knowledge and support 
needed to be where I am today.”

aDvIce fOR The neXT GeneRaTIOn
When asked what advice our pioneers would give to the next 
generation of emirati lawyers wishing to follow in their footsteps, 
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focus and understanding.” He adds, “The expected level of standards 
have risen in the UAe for both law firms and businesses and a modern 
adaptive perspective is needed.”

A deep and through understanding of the local market and culture 
is also vital for essam Al Tamimi, who adds,  “If you are an international 
organisation looking to set up in the UAe, it’s important you have 
enough manpower and resources here on the ground. There also 
needs to be a good balance between cashflows and actual receivables 
as I have seen  many businesses fail not because of a lack of products 
or innovation but because mismanagement leads to a lack of liquidity.”

There has been some speculation that recent changes to UAe 
corporate and bankruptcy law could have a big impact on the 
UAe business environment in the future, and Dr Habib believes, 
“Corporate legislation, including the new companies law, the 
competition law and regulations and other financial legislation 
such as the recently promulgated Federal law no. 20/2016 on the 
pledge of moveable assets will have a direct impact on shareholders, 
investors, consumers and others. “

“The new UAe companies law has introduced a number of new 
concepts which will have a beneficial impact on businesses in the UAe. 
For example, it has brought in the concept of sole proprietorship, the 
concept of a holding company and there are a number of relaxations 
of requirements when listing companies on the stock exchanges, and 
the corporate governance framework has been strengthened. All 
these changes bode well for the future success of corporates in the 
UAe. The insolvency law has also introduced some beneficial new 
concepts too such as the reorganisation of insolvent companies which 
allows failing companies to potentially emerge from insolvency whilst 
keeping more staff employed.  It has also dealt with the thorny issue 
of bounced cheques by suspending the criminal effects when a court 
launches reorganisation proceedings. It does appear to be heading 
in the right direction but it is currently untested, as the previous law 
in this area was untested, and until it is tried and tested in the courts 
it will be hard to gauge its relevance to the business community and 
businesses at large.” 

ReQuIReD LeGIsLaTIve chanGes
Dr Habib would also like to see further changes to the UAe’s 
commercial laws. “I feel,” he says, “these laws need major updating 
as at present they are not in line with either best practice or the 
development the UAe is currently experiencing”.

fuTuRe fOR The uae LeGaL MaRkeT
These three pioneers also have interesting ideas on how the UAe 
legal market may continue to evolve. ”I believe the UAe legal market 
is  still in an evolutionary stage,” says Dr Habib. “It may develop in a 
similar way to the markets in Japan and Korea where there have been  
mergers between small local firms to create large institutions.”

 ProFILe

it appears hard work and dedication is the key. “There are four 
main elements for success,” says Dr Habib. “you need to invest 
in yourself, work hard, learn and be prepared to start from the 
bottom. That was true for UAe businesses, lawyers and law firms 
when I was starting out and is still true today. What is heartening is 
among the next generation of emirati lawyers there are quite a few 
rising stars who have had an excellent education, proper training 
and have the will to succeed.”

essam Al Tamimi is equally impressed by the UAe’s young 
lawyers and states the UAe has an excellent, well trained 
generation of local lawyers who are probably the best in the 
Middle east in terms of substantive knowlege of law. However, he 
has one particular lesson for them. “young lawyers need to learn 
the importance of working as part of a team as most complicated 
matters require coordination among several fellow lawyers.”

Dr Ahmad has also been impressed  with the next generation, 
particularly young women lawyers, as he explains, “What is 
good is the way female lawyers are developing and obtaining 
good positions in the UAe profession. We now have emirati 
women judges, lawyers and inhouse counsel who have seized the 
opportunities given to them and are now proving themselves right 
across the spectrum.”

As leaders of successful firms, all three of these individuals  
have definite ideas on what is required to create a successful 
law firm. “Hard work is the number one element,” says Dr Habib. 
“However, we must not forget that our success is part of the UAe’s 
success and the support the UAe government has extended to all 
businesses.”

“Successful lawyers today more than ever need to be able to 
deliver at any hour of the day,” says essam Al Tamimi. “They also 
need an inward and outward approach to be a rounded product 
of ethics with a strong knowledge of the rule of law, and to be 
commercially minded and constantly  abreast of the  latest legal 
tools and techniques.”

“The world is changing as is law practice,” adds Dr Habib. “For 
example, in the past good knowledge of english could give you a 
competitive advantage. That is not the case today and you need 
more to excel.” Dr Ahmad also sees worth in having a bi-lingual legal 
education which he believes helps young lawyers understand the 
market’s demands. However, he too believes that is not enough. 
“other attributes are needed such as being able to draw logical 
conclusions and have the ability to formulate logical advice from 
vast quantities of data. It’s also vital to be able to combine in-depth 
local knowledge with an international focus, and provide, client-
centred service and top-level legal advice while building client trust .”

heLPInG BusInesses succeeD
When it comes to ensuring businesses are successful in the UAe, Dr 
Habib believes the right business environment is already in place. 
“The business environment in the UAe today is sophisticated, well 
regulated and on a par with international best practice. All of which is 
important if businesses here are to succeed. The UAe’s economy and 
the way it does business is more advanced than any other place in the 
region. However, that doesn’t mean there is no room for improvement 
but it is why the UAe is the region’s business centre.”

When it comes to business success, Dr Ahmad on the other hand 
believes important lessons were learnt during the global financial 
crisis.  “A pre-requisite of business success in the UAe, is the ability 
to be finely attuned to the local culture, while having international 

“The world Bank’s ease of 
Doing Business ranking 
for 2016 ranks the UAe at 
number 26 globally which is 
a wonderful result.”
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“Technology and IT law will probably be the next big legal practice 
area,” he continues. “not just in the UAe but worldwide.“ Dr Ahmad also 
sees IT literacy and the ability to engage with technology as key to future 
success in the UAe legal market.  His firm is also happy to practice what 
he preaches and has recently launched an app which helps clarify the 
effects of the UAe’s forthcoming VAT implementation.

“However, that is not all,”  Dr Ahmad continues. “Customer satisfaction, 
quality assurance, cost management and risk management are also 
increasingly essential in providing a good service.”

“At present intellectual property law and e-commerce are the 
two practice areas which are growing exponentially,”  he adds. “other 
than that public private partnerships and the changing roles of the 
government and the private sector are burning issues as we move more 
towards renewables.”

essam Al Tamimi, however, feels that many lawyers and law firms 
in the UAe may be putting their businesses at risk by concentrating on 
the lower spectrum of the business and not dedicating enough time and 
resources to attracting big clients and work involving major transactions. 
“lawyers and law firms need to learn to compete,” he adds.

 “I believe that large, well established law firms will face a lot of 
challenges in the future if they do not learn to operate efficiently and 
take advantage of the latest technology or ensure their lawyers have the 
necessary skill sets to meet new trends in the practice of law.”

Dr Ahmad believes that many firms have already experienced these 
challenges. “During the global economic crisis our firm was able to adapt 
and expand while there were other firms who were unable to do so, and 
contracted.”

“Globalisation will also bring changes in this market, and the country 
will have to respond to issues on a wider scale,” essam Al Tamimi 
continues. “This could relate to a whole range of areas including the 
role of women, labour law, human rights and standards in bilateral 
treaties. The UAe will realise what was acceptable on the domestic and 
international stage five years ago will not be acceptable 25 years from 
now.  We will need  an evolving and sophisticated legislature and a well 
designed stategy to tackle these challenges. What is good is that the 

UAe is not pushing these issues under the carpet but is facing them 
head on with initiatives like UAe Vision 2021. one of our key strengths is 
that the UAe Government is pro-business and wants to cut red tape and 
bureaucracy.”

Dr Habib, however, also believes that the UAe economy could assist 
the legal market. 

“Moving away from an economy based on hydro-carbons will also 
have a beneficial impact on UAe law firms as it will provide more practice 
opportunities for legal firms.. We will also find as UAe legislation 
becomes more complex, more lawyers will be needed and this in turn 
will create more opportunities for young lawyers to be employed and 
receive training in existing firms or to start their own firms.” 

essam Al Tamimi is in turn looking at the areas found in the UAe 
Vision 2021 which includes plans to move away from hydro-carbons 
and develop in areas including healthcare, clean energy, education, 
transportation, aerospace and defence. 

He states, “This will create new commercial realities and add new 
dimensions to the practice of law. 

“law firms and lawyers will need to develop new areas of expertise 
in these emerging sectors. They will also need to adapt to working with 
a new type of client, SMes who are expected to drive forward the wheel 
of knowledge through R& D activities.” Dr Habib adds, “I would expect 
doing business here to become easier and more transparent in the 
future too. With new formal insolvency procedures and tax changes 
on the way I would also expect greater synergies between the UAe’s 
legal and accounting professions which will need to work together 
to implement these  developments. In fact we have already noticed 
greater integration between these two professions as more audit firms 
offer legal services and law firms offer tax advice. The introduction 
of tax law into the UAe could also be a game changer as it will affect 
all types of transactions which will fall in one form or other into the 
category of supply of goods or services, so lawyers will have to start 
catering for this when drafting agreements, legal opinions and giving 
advice to clients. Services offered by lawyers will also be subject to VAT 
which will impact their clients.”
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UAe BUSIneSS HUB

International Partner Haykel Hajjaji of Chadbourne & Parke 
examines trends and differences between the UAe, the US and the 
european and African countries where he has advised
on transactions.

  BUsIness HUB | HAYKeL HAJJAJI
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wheRe DID yOu sTuDy anD TRaIn?
“I went to high school in Morocco and was lucky 
enough to be able to study at both the Sorbonne 
in Paris and new york University, School of law. I 
was then admitted to practice in France, new york 
State and the emirate of Dubai. Practising law is 
really a continual learning process and I find having 
both a civil and common law background helps me 
understand and learn about UAe laws and regula-
tions. I also think a comparative law approach adds 

value when addressing a complex local law issue or 
negotiating transactions with lawyers from differ-
ent jurisdictions or backgrounds. “ 

hOw DID yOu enD uP wheRe yOu aRe ? 
“I worked for eight years as a corporate and M&A 
attorney in new york and Paris where I focused on 
emerging markets, particularly in the MenA region. 
Working on transactions in the MenA region and 
living in europe was a great experience, but I had only 
a partial outside view of the region’s intricacies. I 
noticed clients increasingly expected lawyers not 
only to give legal advice, but to have a good under-
standing of the region’s economic and geopolitical 
environment. So I decided to move to Dubai to get 
closer to the market, the companies, laws and most 
importantly the people and the culture.”     

“Before joining Chadbourne & Parke in Dubai, I 
worked with US private equity firm Global emerging 
Markets for two years and, before that, with US law 
firm Cleary Gottlieb Steen & Hamilton. Working as 
an in-house lawyer in a fund gave me the opportu-
nity to see what it was like to be on the client’s side. 
I learnt how to make executive decisions and handle 
issues which fell beyond the pure legal field, includ-
ing business, financial and sometimes operational 
matters. While at Cleary Gottlieb I learnt the funda-
mentals of legal reasoning and drafting and, because 
the work was of a cross-practice and cross-industry 
nature, I learnt and liked a lot about the M&A area. I 
chose to focus on transactional work because I enjoy 
the exposure to various industries and business 
issues. With this work you can learn more about a 
client’s activities, strategies, strengths and weak-
nesses.” 

“It prevents you from giving theoretical advice 
which is disconnected from the reality.  It also gives 
you the opportunity to develop negotiation skills.” 

whaT’s yOuR aDvIce TO sOMeOne cOMInG TO 
The uae fROM yOuR hOMe cOunTRy? 
“Moving to the UAe is not as adventurous as it once 
was and today it’s no different than moving to any 
other international city. Times have changed since 
the pioneers moved to the Trucial States. Those 
moving here from western countries these days 
experience less of a cultural shock. expats make 
up a majority of the population, the malls carry most 
international brands and there are an increasing 
number of well-known western chains opening here. “

“Things are also no different in the practice of 
law. According to the legal Affairs Department, 
Dubai has around 280 law firms (including some of 
the most prestigious international law firms), who 
are creating a mature legal market here.”  

whaT JuRIsDIcTIOns have yOu wORkeD In? 
“I have worked mainly in France and the US, but have 
also advised on transactions in about 35 countries. 
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notable differences between the M&A practice in 
europe and the UAe are the local constraints here 
on foreign ownership and differences on the due 
diligence exercise. “

“UAe onshore companies generally need to be 
majority owned by UAe nationals or qualifying UAe 
entities, which sometimes makes acquisitions diffi-
cult. Foreign purchasers generally acquire a 49% 
equity interest and obtain management control. 
A majority economic interest is then established 
through negotiation with a local shareholder. These 
types of arrangements with local shareholders have 
become common practice, but still remain an area of 
concern for some foreign investors.”

“It is also customary in the UAe to conduct 
comprehensive and analytical financial and legal 
due diligence on a private target. There is a lack of 
public and verified data, so inquiry and analysis of 
due diligence disclosures are more important than 
in other established markets. you can find that the 
accounting records of many companies here are 
looser and more subjective than in other jurisdic-
tions because of the absence of income taxes in the 
UAe. From a work perspective, I would say that the 
main difference you find here are that UAe laws, 
regulations and case law are not consistently or 
comprehensively published. So finding the relevant 
law or court decision can sometimes be a challenge, 
compared to France and the US where lawyers can 
use easily accessible online databases. Finally, from 
a client relationship perspective, I find compared to 
other countries that relationships become closer 
and more personal which is something I really like 
about working in the UAe.”     

hOw Much DO InsOLvency anD InsOLvency 
RIsk cOnsIDeRaTIOns IMPacT yOuR wORk In 
The uae? 
“So far the impact of insolvency on UAe transaction-
al work has been limited because of  the inadequacies 
of the previous insolvency regime, market players 
(like banks, creditors and companies) rarely resorted 
to the UAe’s regime in this area. The criminal liability 
risks associated with the use of post-dated cheques 
have led to owners and managers of insolvent busi-
nesses fleeing the country rather than trying to solve 
their problems with their creditors. 

As a result, businesses suffering in this way which 
were still economically viable would have their assets 
attached and sold by creditors and would ultimately 
close.  Hopefully, with a proper insolvency regime 
in the UAe, insolvent companies may be rescued or 
sold as a business, rather than auctioned into pieces. 
With any luck the new UAe Bankruptcy law will have 
a positive impact on transactional work in Dubai too. 
Historically, M&A transactions coming from insol-
vency situations in the UAe have also been limited. 
In fact, the old bankruptcy regime did not encourage 
distressed acquisition deals although the new law 
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has not been in force long enough for us to measure 
its effect on the M&A activity. “

“In europe and the US, distressed acquisitions are 
seen as interesting opportunities because buyers 
tend to expect they will be able to better bargain 
on the purchase price with a distressed seller. 
Distressed acquisitions can, however, be risky and 
challenging and one of the most effective ways to 
implement these acquisitions is through a bank-
ruptcy proceeding. A sale in a bankruptcy context 
can mitigate many of the risks otherwise borne by 
the buyer and provides a certain protection to the 
seller. This means an adequate bankruptcy law is 
critical to generating acquisitions where there are 
solvency problems.”

“Insolvency risks differ across industries in 
terms of causes, magnitude and effects. The fall in 

“we regularly see 
expressions of interest from 
UAe clients on business 
opportunties in Africa. 
In our experience those 
opportunities revolve around 
the natural resources sector.”
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oil prices has had a direct, immediate and material 
effect on the insolvency risk profile of oil and gas 
companies rather than for example, companies in 
the media or telecommunication sectors which have 
been indirectly affected.” 

“There is no real experience yet on how UAe law 
helps mitigate those risks as the old bankruptcy 
regime was barely used and there hasn’t been suffi-
cient time to  assess the  impact of the new law on 
risk mitigation.” 

“However, contractual mechanisms to address 
these risks do exist. For example, a joint venture 
agreement may include provisions protecting one 
partner from the other’s insolvency, such as clauses 
dealing with expenditure approval, requiring liens 
on the other partner’s interest or granting specific 
remedies in case of default.”  

whaT’s Been The MOsT InTeResTInG DeaL OR 
TRansacTIOn yOu have wORkeD On? 
“I had the privilege of advising lafarge (now lafarge-
Holcim), a world leader in building materials, in its 
$15 billion acquisition of orascom Cement, which 
is an egyptian construction and building materi-
als group founded by the Sawiris family. This was 
the largest M&A transaction in the MenA region 
at that time. This acquisition also raised a number 
of interesting and challenging issues, ranging from 
complex structuring aspects to innovative contrac-
tual mechanisms.” 

whaT aRe The MaIn DIffeRences BeTween 
yOuR fIRM anD OTheR Law fIRMs In The uae? 
“We like to think Chadbourne & Parke has a particular 
understanding and knowledge of the local laws, while 
maintaining international standards in its advice.” 

“Although a significant part of our practice 
involves transactional work, we provide coun-
selling on a wide array of issues and advice on 
strategic and day-to-day operational decisions.
In addition to advising major multinational compa-
nies we frequently help entrepreneurs and start-ups 
because of the close personal relationships we like 
to develop with our clients.”

yOuR fIRM Is veRy acTIve In afRIca. aRe yOu 
fInDInG an aPPeTITe aMOnG uae cLIenTs TO 
PuRchase anD seT uP BusInesses TheRe? 
“We regularly see expressions of interest from 
UAe clients in business opportunities in Africa. In 
our experience, those opportunities traditionally 
revolved around the natural resources sector (e.g. 
mining, oil and gas), logistics, transportation and 
agriculture. “ 

“Geographically, UAe investments in Africa 
have tended to focus on north Africa, in particular 
because of closer cultural ties. The UAe’s appetite 
for investing in Africa is based on a rapidly expanding 
African middle class, improvements in the rule of law 

and recognition of property rights, investor-friendly 
reforms and a significant infrastructure gap.”

yOuR fIRM has a nuMBeR Of InTeRnshIP 
PROGRaMMes. whaT DO They OffeR? 
“Chadbourne & Parke has several internship 
programmes including the new york Summer 
Programme, the MenA Fellowship, the ll.M. 
Programme and the Istanbul Summer Internship 
Programme. All of these provide hands-on experi-
ence on the substantive and practical aspects of 
legal practice, formal and informal training, and the 
opportunity to work closely with Chadbourne  & 
Parke lawyers in our new york, Istanbul and other 
offices. our MenA Fellowship Programme provides 
a grant to fund the summer internship of one J.D. or 
ll.M. student with a not-for-profit organisation in 
order to assist in efforts to strengthen community 
relations, further education or healthcare, or foster 
economic, social or political reform in the MenA 
region. This programme reflects the importance of 
our firm’s MenA practice too. “

“non-US students who have completed an ll.M 
programme in the United States are also welcome 
to apply to our one year ll.M. programme where 
part of the internship is spent in the US, generally 
in Chadbourne & Parke’s new york or Washington 
DC offices, and part of the time is spent in an inter-
national office, usually Dubai or Istanbul.”

“The Istanbul Summer Programe is similar to the 
new york Summer Program and is open to students 
from international as well as Turkish universities. 
They spend one to three months in our Istanbul 
office and work on various local and international 
legal matters. “

yOuR fIRM PuBLIshes a QuaRTeRLy TuRkey-
Mena ReGIOn DeaL RevIew. whaT TRenDs 
aRe yOu seeInG? 
“M&A domestic deals, such as the FGB-ADIB merger 
in the UAe banking sector, remained dominant in 
2016. However, regional cross border M&A trans-
actions, including the acquisition of Kuwait Food 
Company announced by an investors’ consortium led 
by emaar Chairman Mohamed Alabbar have become 
increasingly significant. outbound deals appear to 
have been led by Qatar, at least in terms of value, 
thanks to Qatar Investment Authority’s $11 billion 
investment in Russia’s Rosneft oil Company.”

“There has also been interesting activity in  Saudi 
Arabia following Public Investment Fund’s $3.5 
billion investment in Uber Technologies.”

“In terms of trends for 2017, we are seeing the 
regional sovereign wealth funds continuing to fuel 
the M&A market, and more consolidation is occur-
ring in the GCC banking sector.”

“We also expect Saudi Arabia’s Vision 2030 plan 
will be generating more activity, notably in the tech-
nology, healthcare and education sectors.” 

“we regularly see 
expressions of interest from 
UAe clients on business 
opportunties in Africa. 
In our experience those 
opportunities revolve around 
the natural resources sector.”
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A number of UAe Ministerial resolutions have 
recently come into force reinforcing employers’ 
statutory obligations in three key areas. 
Luke Tapp and Andrea Hewitt-Sims of Pinsent 
Masons discuss the impact of these changes.

InCreASeD  
 ProTeCTIon  
everYTHInG YoU 
neeD To Know

over the past 12 months, there has been a 
number of exciting developments in UAe 
employee regulations as the authori-
ties have tried to improve the regulatory 

framework on key areas impacting human resources 
and the management of employees.

These changes include some Ministerial Reso-
lutions  which have been recently implemented by 
the UAe Ministry of Human Resources and emira-
tisation (MoHRe) and are designed to increase 
the protection of both emirati and expatriate 
employees.  

These Ministerial Resolutions have made 
changes to the rules on areas including salary 
protection, emiratisation and employee accommo-
dation within the UAe. Some of these changed are 
significant  and it is important that senior managers, 
in-house lawyers and HR professionals who are 
responsible for staff management in the UAe are 
fully aware of them.

waGe PROTecTIOn
The payment of salaries in the UAe has been regu-
lated and monitored by the authorities since the 
introduction of the Wage Protection System (WPS) 
in 2009. 

The WPS is an electronic salary transfer system 
which requires all companies to pay their employ-
ees via either banks, UAe exchanges or registered 
financial institutions. 

The system was developed by the UAe Central 
Bank and it allows the MoHRe to create a database 
which records wage payments in the private 
sector. The aim of this system is to guarantee 

that  employees in the UAe receive full and timely 
payment of their agreed wages. 

wPs IMPacT
To date the WPS has had a very positive impact on 
the regularity and timing of salary payments in the 
UAe. 

However, when employers based in the UAe have 
failed to comply with it, although there has been 
business interruption in the past there has been no 
associated financial penalty levied against them. In 
fact some of these companies have failed to comply 
with these rules for long periods without being fined.  

MORe PunITIve acTIOn
As a result the MoHRe decided to tackle this issue 
by introducing a punitive Wage Protection Decree, 
Ministerial Decree no. 739/2016 in october 2016.
This decree has reinforced an employer’s statutory 

eMPLoYMenT LAw
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obligation to pay their employees on time and in 
full and introduces potential financial penalties for 
those who do not.  

key PROvIsIOns Of MInIsTeRIaL DecRee nO. 
739/2016
 The key provisions of this Decree are the following:
•	The Decree applies to all organisations which 

are registered on the WPS. These companies 
must pay employee wages within ten days of the 
registered payday in the WPS.  

•	 If the company has more than 100 employees 
and fails to adhere to the ten day timeframe, 
the MoHRe will stop granting any additional 
work permits for them from the 16th day of the 
delay.  

•	 If a company has more than 100 employees and 
does not pay wages within one month of the 
registered payday, MoHRe will inform the judicial 

authorities, who will then take ‘all necessary 
punitive measures against the company’.

•	 If a company has more than 100 employees 
and does not pay wages within 60 days of the 
registered payday, they will be fined 5,000 AeD 
per employee, up to a maximum of 50,000 AeD if 
the delay affects multiple workers.  

•	 If a company employs less than 100 employees, 
it is treated in the same way as a larger company 
and will be subject to the same penalties if it 
breaches the Decree’s requirements twice in one 
year; or fails to pay its staff within 60 days of the 
registered payday. 

eMIRaTIsaTIOn 
The UAe labour law, Federal law no. 8/1980 
states that employment is the primary right of UAe 
nationals and as a result non-nationals should only 
be employed if there is no suitably qualified UAe 
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national available to take the position. Increasing the number of 
local nationals employed in the private sector continues to be a 
priority for all of the GCC governments, not just the government 
of the UAe. However and  within the UAe in particular, the MoHRe 
remains committed to encouraging emiratisation in a positive and 
inclusive manner.

sTRaTeGy anD LeGIsLaTIOn
over the last ten years a number of Ministerial Decrees and 
Resolutions have set out and implemented the UAe’s emiratisa-
tion strategy which supports this increase in the participation of 
nationals in the private sector. However, three new requirements 
came into force from 1 January 2017 following the issue of three 
Resolutions which have confirmed the UAe’s ongoing commitment 
to the emiratisation policy. 

chanGes In fORce
As a result, the following changes have been introduced and are 
now in force. 
•	  Data Processing Officers – Ministerial Resolution no. 710/2016 

requires all organisations employing 1,000 or more employees 
to register on the MoHRe’s online platform (known as Tas’heel) 
if they wish to obtain work permits for employees.  These 
businesses must declare they are an employer and register every 
staff member on this system. The platform can only be accessed 
by UAe nationals so employers must engage two UAe nationals 
as Data Process officers for this purpose. Any employers that 
fails to comply with this Resolution can lose their sponsorship 
privileges and may also be unable to obtain new work permits.  
In addition, the MoHRe could apply additional administrative 
and financial penalties.  

•	  health and safety Officer – Ministerial Resolution no. 
711/2016 requires all companies operating in the construction or 
industrial sector who employ 500 or more employees to employ 
a UAe national as an occupational Health and Safety officer. 
These employees will implement and monitor their employer’s 
employee health and safety practices. organisations which do 
not comply with this are unable to obtain new work permits until 
an emirati has been appointed to the role.  The MoHRe may also 
impose additional sanctions.  

•	  changes to company classifications – Ministerial Resolution 
no. 740/2016 builds on the existing UAe emiratisation 
framework which provides incentives for organisations 
who engage UAe nationals within their businesses and puts 
organisations into one of three categories depending on how 
effective their emiratisation policies are.  organisations in a 
higher category can benefit in a number of ways, including lower 
MoHRe and immigration fees, exemptions from depositing bank 
guarantees for employees and they may find it easier to obtain 
visas.  The new Resolution amends the existing categories by 
introducing additional sub-categories which enable organisations 
to improve their emiratisation rating by applying certain enhanced 
requirements. These emiratisation requirements apply to all 
companies incorporated within the onshore, mainland area but do 
not currently apply in the UAe free zones. Following this Resolution 
businesses should assess their staff population and if the 500 
or 1,000 employee threshold is met, complete the necessary 
registration and appoint or employ a UAe national to the 
required role.  

eMPLOyee accOMMODaTIOn 
The area of employee accommodation is covered in Ministerial 
Resolution no. 591/2016 which applies to employees who earn 
less than 2,000 AeD per month and are known as low Income 
employees. Those who have more than 50 low Income employees 
must provide them with accommodation at the employer’s cost. 

This  Resolution took full effect from 1 January 2017 and compli-
ance is expected to be monitored closely by the  MoHRe.  As 
a result employers who  have engaged low Income employees 
must now make sure they have suitable accommodation for those 
employees. 

It is also possible that the scope of this Resolution may 
increase in the future as local authorities have discretion to apply 
it to employers with fewer than 50 low Income employees or to 
employees earning above the 2,000 AeD threshold. 

This change shows the importance the UAe government 
is placing on protecting employees, particularly those on low 
incomes.

GOInG fORwaRD
The introduction of these Resolutions has shown the impor-
tance the UAe authorities are placing on both emiratisation 
and employee protection.  As a result it is also important that 
employers are aware of the increased emphasis the UAe local 
authorities are placing on these areas and understand whether 
and to what extent any of these particular Resolutions are now or 
might in the future  impact their business.

The development of this new statutory framework around 
key issues like emiratisation, wage protection and employee 
accommodation is a welcome step which should also have a 
positive impact on business growth and commercial activity 
in the UAe. 

Luke Tapp
Head	of	Middle	East	Employment	Practice
Pinsent	Masons
luke.tapp@pinsentmasons.com
luke Tapp advises clients based in the UAe 
and wider Middle east region on all aspects of 
employment and labour law. luke has managed 
a wide variety of free zone and onshore UAe 
labour litigation matters, covering all types of 
employment law claims. He also regularly advises 
clients on non-contentious matters, such assisting 
in the transfer of employees, reviewing contracts 
of employment and handbooks, and advising on 
the placement of employees and consultants in 
Middle east and African jurisdictions.

andrea hewitt-sims
Solicitor
Pinsent	Masons
andrea.hewitt-sims@pinsentmasons.com
Andrea Hewitt-Sims works as a solicitor in 
Pinsent Masons’ Middle east employment 
Practice in the  Dubai office. Andrea assists 
clients with all aspects of employment law and 
regularly advises on business restructures and 
international employee transfers.
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Tell us about your legal eduction and what you 
studied?
I attended the University of new South Wales in 
Australia, where I obtained a Bachelor of laws and 
simultaneously completed a Bachelor of Arts (where 
I majored in Politics and International Relations). I 
felt the combination of these two degrees would 
give me the skillset to think differently and critically 
about contemporary issues and help me problem-
solve with workable and ethical solutions. 

early on did you try to get work experience ?
I did feel that my university education was largely 
academic and quite theoretical so early on in my 
studies I took steps to couple this with practical 
experience so I could appreciate the law as it is 
practised. 

In hindsight, this pre-admission experience was 
invaluable as it taught me two important lessons. 
I think you need to learn if you are to thrive in the 
corporate world. The first was how important it is 
to be commercial and the second was the ability to 
communicate with a wide audience.    

what are the professional differences between 
your home country and the uae?
one of the key differences I found when working 
in the Middle east rather than Australia where I 
come from, has been that I believe I  have been 
exposed to client-facing roles earlier in my career 
than I would have been at home. This is definitely a 
positive aspect of working here in the UAe and one 
to embrace. 

It has helped me build rapport with clients and 
develop key legal skills like negotiating in person 
more quickly.

what do you think it takes to succeed in your 
firm?
I don’t think there is a  particular formula for success. 
Generally, regardless of the law firm you work for, 
I would say the key to success is making yourself 
indispensable. 

The important thing too is that can take various 
forms. For example, it might mean being a dependa-
ble resource to senior colleagues or being proactive. 
And being proactive can mean taking the initiative to 
build a network and developing expertise in a niche 
practice area.

what is your practice area?
My main practice area is technology transactions. 
It’s an area I chose because I have an interest in inno-
vation, including the social and economic impact of 
new technologies. 

This practice area not only exposes me to game-
changing and cutting-edge products and novel 
issues, but is also intellectually stimulating so I find 
I’m rarely bored.

ASSoCIATe 
To wATCH

Madonna Kobayssi of Latham & watkins 
explains how working in the UAe has 

exposed her to client facing roles earlier in 
her career than would have been the case in 

many other jurisdictions.  

MADonnA KoBAYSSI
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Do you get to work with practitioners in other 
jurisdictions?
latham & Watkins is an international law firm with 
a global platform. 

As a result more often than not, I am working on 
technology transactions as a member of a team of 
lawyers who are located in different offices across 
the globe. Generally, what happens is that each of 
the lawyers in those teams contribute their own 
local expertise and insight. 

latham & Watkins’ way of working like this is 
particularly valued by the clients I work with, as many 
technology transactions are cross-border in nature. 
As a result this means the client needs legal support 
across a number of jurisdictions. 

what in your opinion is the next big technological 
change that Gcc legislators will need to grapple 
with?
It’s hard to pinpoint one particular change which will 
have this kind of impact as technological develop-
ments are often varied and tend also to move at an 
exponential curve. 

However, some of the more notable technologies 
which might bring about this sort of change include 
FinTech, artificial intelligence, 3D printing, block-
chain and automated systems. 

new and emerging technologies more often than 
not, tend to pose legal challenges and therefore can 
also attract the attention of legislatures and regula-
tors. 

Although, I would say it is often important to note 
that we are witnessing a local shift towards legislat-
ing and regulating new and emerging technologies 
in an effort to enhance positive social impacts and 
ameliorating negative consequences in the region.

what’s the most interesting transaction you’ve 
been involved in to date?
It is difficult to pick out one particular standout 
transaction as there have been so many. 

I tend to work in markets that are developing, 
where there are government policies and initiatives 
which are gearing up towards embracing technology 
in various forms and across a wide array of sectors 
in order to alleviate social and economic problems 
and help develop local industries, as the various GCC 
countries try to move towards knowledge based 
economies. 

As a result of this I have been involved in a number 
of cutting-edge matters. In fact I’ve been lucky 
enough to work on everything from public-private 
partnerships aimed at developing local aerospace 
and defence industries to development transactions 
which have been aimed at connecting residents to 
world-class educational opportunities. 

I’ve also worked on infrastructure deployments 
which were aimed at connecting untapped popula-
tions to the Internet and I’ve been involved in the 

protection and commercialization of innovations. 
It is because of this, the fact I am exposed to 

cutting-edge transactions that I find my practice 
area so exciting. 

I am constantly engaged intellectually and I also 
often feel that my skills are being used in a beneficial 
and positive manner.

Do you have a mentor who has helped develop 
your career to date?
I have had the honour of interacting with a number 
of outstanding lawyers and I have tended to use that 
exposure to my benefit. 

I try to seek out opportunities to learn from 
these talented individuals. For example, I’ll ask if I 
can assist on a matter I am interested in.  

I also make sure that I seek advice from people 
like that on the everyday challenges you face in a 
law firm (not just the exciting things) and ask their 
opinions on career progression matters.

why would you say you are an associate to 
watch?
I would not really say I am an ‘associate to watch’ per 
se.  Although I would say that I’m part of a ‘team to 
watch’. Clients turn to us for various reasons and as 
a result our practice has grown considerably. one 
reason for that is that we have a dedicated regional 
team of lawyers who understand local commercial, 
legal and regulatory issues and we are also able to 
provide our clients with access to our global network 
of experts. 

That means clients can take comfort in knowing 
we can assist in their technology matters which often 
cut across jurisdictions. 

I also think that clients like the fact that our team 
has a strong work ethic. 

We always try to be available and responsive 
whenever clients need us, and we spend a lot of 
time keeping up to date with the local and interna-
tional legal developments which relate both to our 
practice and to the technological trends impacting 
our clients. 

“I would say that 
rather than being an 
‘Associate to 
watch’ I’m part of a 
‘Team to watch’.”
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THe orIGInS oF BAnKrUPTCY?
ment of their bodies or otherwise as also with their 
real and personal property however held’.

State bankruptcies were also not unknown even 
in these early times. In fact Philip II of Spain was 
required to declare four state bankruptcies between 
1557 and 1590.

In the US, bankruptcy law was even covered in the 
Constitution under Article 1(8) which gave Congress 
the right to establish uniform laws on the subject 
of bankruptcies throughout the United States. 
However, Congress did not do so for a further ten 
years and in the meanwhile many individual states 
established their own and in some case extensive 
bankruptcy regimes, many of which also allowed for 
the imprisonment of debtors.

The first US Federal Bankruptcy law was passed 
in 1800. Under this an individual could not file for 
bankruptcy on their own but some crafty debtors 
realised they could ask friendly creditors to do it for 
them. The law was repealed three years later after 
complaints of corruption and favouritism. 

Several bankruptcy laws later and a major reform 
in 1978 was followed by the Bankruptcy Abuse 
Prevention and Consumer Act 2005. This brought 
in means tests confirming which individuals could 
file for Chapter 7 bankruptcy (which governs liqui-
dation) and which had to file for Chapter 13 relief 
(which provides a reorganisation process for most 
private individuals). Meanwhile, the better known 
Chapter 11 bankruptcy in the US permits reorganisa-
tion under the bankruptcy laws and is available to 
every business and individuals, although it is most 
prominently used by corporate entities. 

The word bankruptcy is derived from the 
Italian phrase banca rotta which means 
‘broken bank’. It is thought that it stems ei-
ther from a custom found in the Republic of 

Genoa to break a money lender’s counter or bench 
to signify that they were insolvent or it may simply 
have been a figure of speech.

The concept of bankruptcy did not exist in ancient 
Greece. Instead if a man owed money they could be 
forced into what was called ‘debt slavery’ (except in 
Athens) which meant that they, their wife, children 
and servants could be forced to do physical labour 
until the debt was recouped. In some city states in 
ancient Greece ‘debt slavery’ was limited to five 
years and debt slaves also enjoyed more protection 
than regular slaves.

Genghis Khan’s yassa (or legal code) also included 
provisions on bankruptcy although these were 
somewhat harsher than those found in ancient 
Greece. For example, there was a provision mandat-
ing the death penalty for anyone who became 
bankrupt three times.

The first english Statute of Bankrupts also known 
as  ‘an Acte againste such persones as doo make 
Bankrupte’  was passed by Parliament in the reign of 
Henry VIII in 1542. It contained the concept that the 
‘bodies of the offenders’ and all their assets would 
be taken by the authorities and sold to pay credi-
tors ‘a portion, rate and rate alike according to the 
quantity of their debts’. As a result this law was the 
first english law to include the pari passu principle of 
distribution on insolvency. Under this law, the lord 
Chancellor was given the power to ‘take imprison-

 ?DID YoU
Know
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An english radio listener Cathy McGowan 
who won a radio music competition and was 
told she had won a car, was instead when 
she arrived at the radio station presented 
with a small four-inch toy car rather than 
the £8,000 Renault Clio she had expected. 

When Ms McGowan complained she 
was told by the station she must have been 
stupid to have expected anything else, as a 
result she was so angry that she decided to 
take the matter to Derby County Court in 
england so they could decide on it.

Ms McGowan told the court she would 
never have entered the competition if 
she’d known it was a joke and asked the 
court to order the radio station or the DJ 
who had run the competition to provide 
her with the genuine article. She stated 
she had been very excited after winning 
the competition and felt it had been a cruel 
thing to be let down in that way.

In court the DJ stated the whole thing had 
been ‘just a joke to keep listeners happy’. 
He also admitted to having run an identi-
cal competition in the past while working 
for another radio station in Grantham.
Although in that case the callers had been 
trying to win a Ferrari F50 rather than a mere 
Renault Clio. The Ferrari was also only a toy 
but it had been accepted he said because his 
show was ‘always tongue-in-cheek and was 
accepted as such’. However, the judge in 
Derby County Court failed to see the funny 
side of his story. Instead he ruled that the 

radio station had a legal contract to supply 
Ms McGowan with a real car and should 
give her the £8,000 which was the cost of 
a genuine new Renault Clio. Judge James 
orrell stated that there had been ‘settled 
intent’ on the part of the DJ to persuade as 
many listeners as he could that a real car was 
being offered as a prize. He did not accept 
claims that Ms McGowan was stupid to have 
been taken in by the scam, particularly as the 
transcript of the broadcast had not included 
even a hint that the car was a toy. 

Remarkable

By Definition…
Profit à prendre (French)
Right of taking

Profit à prendre is the right of a 
person to share in land which is 
owned by another person. this is 
normally the right to take something 
from someone else’s land. Many of 
the common examples of this right 
involve things grown on the land, 

such as rights of pasture for animals or 
the right to cut timber or grass. the thing 
being taken can also be part of the land 
itself, e.g. peat being dug from a peat bog. 
other examples, include the right to kill 
wildlife on the property, so shooting or 
fishing rights can be involved. It can also 
come into play in cases where someone 
has been given a right to mine or extract 
minerals from the land. However, the 
thing in question must be capable of 
ownership so taking water from a natural 

feature cannot be a profit. this concept 
can as result be contrasted with that of 
easement which is a non-possessory 
interest in land involving the right to 
do something on the land, such as a 
right of access, rather than the right 
to take something from the land. It is 
possible for different profits à prendre 
in gross to be granted over the same 
land if there are rights to take different 
things or for the same thing to be taken 
at different times.

In court, the Radio Station Managers 
had also tried to argue they were protect-
ed under the 1845 Gaming Act. However, 
the judge also rejected this claim on the 
basis that the competition had not been 
a wager, as being able to identify a scram-
bled version of the former Spice Girl Geri 
Halliwell’s record ‘look at Me’ instead 
made it a contest requiring ‘a modicum of 
skill’. Fortunately, for the DJ in light of the 
judge’s ruling the good people Grantham  
had seen the funny side. 

62  |  Emirates Law Business & Practice  |  April 2017 



In partnership with SADER Legal 
Publishers, Lexis Middle East Law 
provides a single point of online access 
to the laws and cases from across the 
GCC region. Lexis Middle East Law 
is updated on a daily basis  ensuring 
lawyers and in-house counsels are 
kept informed of the latest legal news 
and developments, including draft laws 
in the pipeline. The Lexis Middle East 
Law service provides access to fully 
consolidated legislation in English and 
Arabic, in addition to providing legal 
commentary and practical guidance 
across a range of practice areas.  

Visit www.lexismiddleeast.com to request your free trial 
or email middle.east@lexisnexis.co.uk to fi nd out more.

Lexis Middle East Law the defi nitive research 
tool for lawyers working in the Middle East. 
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