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A. Stadler, «<From the Brussles convention to Regulation 44/2001: cornerston of A European law of civil procedure. Common
Market law Review 2005 t-42 pp 1631 - 1661. E.Gamaro&L.Niccolo, Consumer Contracts and Jurisdiction,Recognition and
Enforcement of Judgments in Civil and Commercial Matters, Common Market law Review 2006,pp.1355ss.

(2) «Subject to .... Persons domiciled in a Contracting State shall whatever their nationality, be
sued in the courts of that state

(3) «.... Proceeding may be brought against a consumer b/ the other party to the contract only in the
court of the contracting State in which he is himself domiciled».

(4) «In proceeding concerning a contract concluded by a person for a purpose which can be regarded
as being outside his trade or profession .... called the consumer ..........
Jurisdiction shall be determined .... If it is:
a contract of sale of goods on instalment credit terms; or
a contract for a loan repayable by instalment or any other forme of credit made to finance the sale of goods or
any other contract for the supply of goods or a contract for the supply of service».
1o o gyt ang (D)
«....A) in the State of the consumens domicile the conclusion of the contract was preceeded by a specific invitation adressed
to him or by advertising, and b) the consumer took in that State the steps necessary for the conclusion of the contract».
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Reinhard Schu : Consumer Protection and Private International Law in internet Contracts, (1997) 5 Int J L & IT 192,p.65:
“ Attempts to promote a «cyber law», based on self-regulation or creation of new authorities within the net, and hence
replacing the national borders by a border dividing the «online world» from the outside world are, at least at present,
not practicable. Nation states will insist on their powers and, with regard to consumer protection, will always purport to
have their consumer protection legislation applied to their residents unless substantial international consumer protec-
tion legislation is made or national consumer protection laws are harmonized. “
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M.MUSTILL,» THE New Lex Mercatoria», in Bos&Brownlie,eds, Libre Amicorum for Lord Wilberforce149(1987).
M.Highet, the Enigma of the Lex Mercatoria ,,63, Tulane L. Review,(1989),p.613.
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YNTEMA: Les objectifs du droit international privé , Rev.Crit..1959, P. 23 et24 .
BATIFFOL. “The Objectives of Private International Law” A.l. CL. 1966- 1967. P. 159. Ss

M.PELICHET; la vente intermational de merchandises , rec .des cours 1987 vol 201 .p.17 : ykas! (2)
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Mohmed El Arabi Hachim, Le code Tunisien de droit international privé, Rev. Crit,1999,p.227.
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KNOEPFLER — SCHWEIZER:"La nouvelle loi fédérale suisse sur le DIP. Partie générale Rev. Critique, 1988, p.207 et ss.
STOJANOVIC:"Le droit des obligations dans la nouvelle loi fédérale suisse sur le DIP, Rev.Critique, p261 et ss.
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IGLESIAS BUIGES:"Le nouveau systéme de regles de conflit du DIP espagnol”, Rev.Critique, 1976,
p.397;CARILLO:"Le nouveau DIP espagnol”, ASDL, 1970, p.9.
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MADL:"Le premier code sur le DIP en Hongrie”, Rev.Dr. Hongrois, 1981, p.4
SZIGETI:"Codification du DIP en Hongrie”, Clunet, 1980, p.336
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Bogdanova (N.), Litvinski (D.) : Note sur les nouvelles régles de conflits du droit international privé russe, Rev.Critique 2002, p.193.
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Ganzalo ( P.A.) : La loi venezueliane de 1998 sur le droit international privé ,Rev.Critique ,1999, p383..
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“...that the local law of the state chosen by the parties will be applied even if the particular issue is one which the par-
ties could not have resolved by an explicit provision in their agreement.”

oS e W (ko it (50105 - 1 (1) jdany
“the parties may agree that the law of the state or nation of their choice shall govern their rights and duties”
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Scoles & Hay , Conflict of Laws (2nd ed. 1992), , p.661.

(3) NYGH. Conflict of laws in Australia , 2ed Butter worth,Sedny, 1976, P36.
(4) CASTEL.Conflit of laws. Toronto, Butterworth,1976, p.721.
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Lord Atkin in R v. International Trustee [1937] A.C. 500, 529; per Lord Wright in Vita Food Products Inc. v. Unus Ship-
ping Co. [1939] A.C. 277, 289; per Lord Diplock in Amin Rasheed v. Kuwait Insurance Co. [1984] 1 A.C. 50, 61.

(6) Huet (J.), Le droit applicable dans les réseaux numériques, JDI,2002,p. 754.
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(1987)pp.362-363; Cheshire & North, Cheshire and North>s Private International Law (12th ed. 1992 by North and
Fawcett) pp.491-492; Morse The EEC Convention on the Law Applicable to Contractual Obligations, (1982) 2 Ybk.
Eur.L. 107, 126-132; Juenger in Contract Conflicts, pp.300-302; Kaye, The new Private International Law of Cantract of
the European Community (1993) pp.187-191.198 Art.4(2).

: plasd (1 )
STOJANOQVIC:"Le droit des obligations dans la nouvelle loi fédérale suisse sur le DIP, Rev.Critique, p261 et ss.
oias uel il a3t alel rawy A das Lgm plo i LgiiBlo @i @} wdall Sall slad 13,58 Olb UYS peg . ABLaIYI (e 3 p il (2)
s Loy 25 (1o 1952 Wi .ol T 901 HgILAL (gla ¥ ,ai3t Galud | slaad V1 Jund 33l59 Ae goma scuall i 2 Hasl 2SLATY
iple da ga BBLATY I 0l Lgs ST U1 Jolonld Aty Hlaily ABLATY Y (pa 4/2 4 Han) ytas) 3)
Lando (O.): “The EC Draft convention on the law Applicable to contractual and Non-contractual obligations”, RabelsZ
1974, pp.20 ss ; GUILIANO et LAGARDE:"Rapports sur la convention sur la loi applicable aux obligations contrac-
tuelles”.JOCE, no C282, du 31 Octobre, 1980, p9.

(4) “de rattacher le contrat au milieu socio- économique dans lequel il va s’insérer.”
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it pe 1188 3311 aus rule-selection approach gy 58T peit Lady wiy
Gle Bl JS 2 waatly 2o cndlgal 38T Gudal 1 (g3 (mdIgal ) LT AL IaY)
Las s cAlaond | cadl gl Sillanell Lab g coiiall 455 3S o Loy L3021 5ul1 09518 929 (%) 5o
P 15201 £33 JSLie Jala e (paug A1 Sslie Y1 By
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243l e 1oYW Lgi 58 2 Bl ais g (1)
«[t]he rights and duties of the parties with respect to an issue in contract are determined by the local law of the state
which, with respect to that issue, has the most significant relationship to the transaction and the parties under the
principles stated in § 6»
20 i Layg wdall @S G G9LE duid g | wit OF ulal (jSay A1 dayl guialf Calidne Aslidl 5,240 s Lei
AL gl e B e Al ST ZiaB 911 Oolidaat |
In the absence of an effective choice of law...., the contracts to be taken into account in applying the principles of sec-
tion 6 to determine the law applicable to an issue include:
the place of contracting ;
the pace of negotiations of the contract ;
the place of performance ;
the location of the subject matter of the contract and
the domicile, residence, nationality, place of incorporation and place of business of the parties. These contracts are to
be evaluated according to their effective importance with respect to the paricular issue.”
saall 108 2 JeaaThl Haily . as gt ol it (e (1)105-1§ 5,240 Ly sty
Morris, The Conflict of Laws (4th ed. 1993 by David McClean) p.447; Cheshire and North, Cheshire and Northys
Private International Law (12th ed. 1992 by North and Fawcett) p.31; Blom, Choice of Law Methods in the Private
International Law of Contract (1979) 18 Can.Ybk.Int.L. 161, pp.212-226
.(Scoles & Hay. p.688; Restatement 2nd. § 188(1 : s (2)
¢ AL AN iE (e 2/6 101 (3)
the factors relevant to the choice of the applicable law include the needs of the interstate and international systems,
the relevant policies of the forum and other interested states, the protection of justified expectations, the basic policies
underlying the particular field of law, certainty predictability and uniformity of result, and ease in the determination and
application of the law to be applied.
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s oall 1 2 a0 (3)
GILLIERON: “La protection du faible dans les contrats.” Revue de droit suisse, 1979. |. p. 237.

1A o
“La liberté contractuelle repose sur la prémise de deux partenaires également capables”
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N V-WET PP 63 ol
(Al AN 2 Gl yles 2 510 (2)
Pocar(F.): La protection de la partie faible en droit international privé”. Rec.des Cours pp.349 ss.Pélichet (M.): “Mémoire
sur les ventes aux Conférence de la Haye de DIP Actes et documents de la quatorzieme session, II. Ventes aux consom-
mateurs, la Haye , 1982.Imhoff-Scheier (A.C.): “Protection du consommateurs et contrats internationaux”, Genéve, 1981.
Imhoff-Scheier (A. C.): “Quelques observations sur le projet de convention de la Haye sur la loi applicable a certians ventes
aux consommateurs. A.S.D.1., 1981, pp. 129 ss.; Hartly (T.C.) Cosumer protection provesions in the EEC convention . . in
north : contract conflicts . Amesterdam , New York , Oxford 1982 p 111 ss. ; Gilliero: “ La protection du faible dans les con-
trats” Revue de droit suisse 1979 |., P. 234. ; Leclerc: La protection de la partie faible dans les contrats internationaux, étude
de conflits de lois, L» utilisation des Techniques du droit de la consommation dans les rapports internationaux inégaux,
thése Bourgogne, Dijon, 1998. ; Fallon: Le droit des rapports internationaux de consommation, clunet, 1984, p. 765 et ss.
; Vareille — Sommieres : La protection du contrractant non professionel dans le droit de conflit de lois, in collection: aprés
le code de la consommation, Paris, Litec, 1996, P. 7& et ss . ; Mayer: La protection de la partie faible en droit international
privé, in collection la protection de la partie faible dans les rapports contractuel, Paris, LGSJ, 1996, p. 513.
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J’élection d’un droit est exclue, Ol ple pais G319 3/120, 1Y)
sl (2)
Message concernant une loi federale sur le droit intermational privé du Conseil fédéral suisse . . Novembre. 1982. No 282- 25.
I sghe 2 aadall WBlatl Doles duady JI1 s (e glBUII2 a3l
IMHOFF- SCHEIER: “Protection du consommateur en DIP..” op cit. pp. 202p 205.
T3 it L 15
Quelques observations sur le projet de la convention de la Haye sur la loi applicable a certaines ventes aux consom-
mateurs A.S.D.I. 37. 1981. P. 129.
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IMHOFF-SCHEIERQuelques observations  123-122 s gLt g ,t1..Hartley in Contract Conflicts (1)
-205-202 o Gsludf a2
(2) Nabhan(V.) et Tapis(J.A.) : La Protection du consommateur en droit intermational privé québecois et canadien,
Trav,Asso.Henri Capitant,1973,p.414 et spéc.p.422.

(3) :»[tlhis Act has effect notwithstanding any contract term which applies or purports to apply the law of some country out-
side the UK, where (either or both) (a) the term appears [...] to have been imposed [...] for the purpose of enabling the party
imposing it to evade the operation of the Act; or (b) in the making of the contract one of the parties dealt as consumer, and he
was then habitually resident in the UK, and the essential steps necessary for the making of the contract were taken there».

.32 4o Gilutt a2t «Consumer Protection and Private International Law in internet Contracts : s
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Moura — Ramos: Aspects recents du droit international privé, portugais rev. crit. 1988, p 479.

s Sy a5 o alud | a2 SChU sl 1aa 2 a1 (2)
Parties will have reasonable expectations to which law applies to their transaction. The closer a contract is connected
to a particular jurisdiction the more justified is the expectation of either party that the law of that jurisdiction apply. But
distance selling contracts and contracts for the supply of services across borders are usually not unequivocally most
closely connected to one jurisdiction, thus parties expectations might conflict: the consumer expects the protection of
the law of the country where he is habitually resident whereas the supplier relies on the application of the law of the
country where he has his place of business. The prime example for a solution to that problem in private international
law is art.5(2) of the EC contractual obligations Convention, which makes mandatory consumer protection rules of the
consumens country of residence applicable in situations where the consumer can reasonable expect them to apply.
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(2) This rule, meant to prevent the recipient from avoiding reception by ignorance, is not appropriate for an invitation

as required in the mentioned provisions, because it is an essential part of marketing that the recipient actually become

aware of the invitation. Thus, for these purposes, an email invitation is received when it is actually accessed by the

consumer, regardless of where it is physically stored. .
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Report, p.24; Lasok & Stone, p.383; Morse, (1992) 41 I.C.L.Q. 1, 6.; art.5(3) of the draft Consumer Sales Convention
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..Kaye.p.216 : ,x31(2)
.Report, p.24; Kaye, p.216; Anton & Beaumont, Civil Jurisdiction in Scotland (2nd ed. 1995), p.139 : ka1 (3)
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Morse, The EEC Convention on the Law Applicable to Contractual Obligations, (1982) 2 Ybk.Eur.L. 107 ., pp.135-136;
Lasok & Stone, Conflict of Laws in the European Community (1987)p. 383.
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Perritt: Henry H. Jr. Jurisdiction in Cyberspace: http://www.law.vill.edu/harvard,article/harv96k.htm
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. “ It has been suggested that the mere presence of a business site on the World Wide Web is per se to be seen as
advertising in the sense of arts.5 and 13. This must, on close scrutiny, be wrong. It is necessary to evaluate the possible
levels of communication of the existence of an Internet business to the world. In an unreal scenario, a supplier sets up
a web site, but does not make any efforts to be get that site linked to by another site. Since the whole structure of the
World Wide Web consists of links the user follows, nobody would ever reach the suppliens site. This imaginary zero level
of communication can hardly be called advertising, thus the mere presence of a WWW-site is certainly not the decisive
factor in constituting advertising. Since the website is the shopping area itself, it can be compared to a real shop having a
display window, which would not normally be considered as advertising.”
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Perritt, Henry H. Jr. Jurisdiction in Cyberspace http://www.law.vill.edu/harvard/article/harv96k.htm (October 28, 1995)
(unpublished manuscript on file with the Stanford Law Review).
3140 Gl gyt a1 (2)
It is very difficult to say whether these activities constitute advertising. Whether the supplier has paid for the directory entry
cannot be decisive, because some of these services are free on the Internet while others are not. Nor can it be argued that
the mere presence in directories or virtual malls is passive with the consumer taking the first step towards the supplier.
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Another factor should be taken into consideration: Once the site of the supplier is listed in some Internet directories, the
information about that site will spread further in the Internet without the suppliers contribution. This is due to the struc-
ture of the Internet, where anybody can place a link to another site on his own page. This could be done by individuals,
who, for instance, find that the offers presented on the supplierns web pages are attractive and who place a link to
them on their own sites. The vendons pages, once linked into the Internet, will also be caught by so-called «web-
rawlers»which systematically scan the Internet and save all information in a database, which can, again, be browsed
by Internet-users for information and offers they are looking for. This is a dynamic process over which the vendor loses
control, once the site is linked into the World Wide Web .

:32 o @alud| g2 21 (2)
“the World Wide Web.... could be seen as a virtual world, where supplier and customer are not physically but virtually
present, and compare it to the real world. If that view were taken, the suppliers presence on Internet directories and
virtual shopping malls could be compared with a real shopping mall or high street which is entered by the consumer,
who pops into shops he finds interesting. ......... [it is] conceded that an order placed at a fair or exhibition does not
fall under the first indent of art.5(2) requiring previous advertising. The World Wide Web could, on the other hand, in a
more restrictive view be seen as a mere means of transportation of information, a medium like any other. Taking that
view, the Internet directory entry would be comparable with an entry in Yellow Pages or an advertisement in specialised
magazines such as Exchange & Mart or Loot. Despite the interactivity and the virtually instantaneous communication
in the World Wide Web, the second view seems to be more realistic and is more likely to be taken by the courts, which
will probably very reluctant to adopt a «virtual world» view. It is also questionable what would constitute the element
making the Internet different from other media in that respect. A consumer can open a magazine, see an advert, call
the company and place an order. Not too much of a difference seems to be there to a mouseclick in the Internet. “
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Summary
“The Electronic Consumer Protection in the Electronic Contract and the

Electronic Commerce Transactions and the Evidence Argument”

The international scene witnessed during the last years many changes and
challenges within the globalization and the scientific revolution in the field of
information technology and communications. and the appearance on the Digital
Economy. the Knowledge Economy. and the Electronic Commerce. That changed
the prevailing concepts in the civil and commercial transactions. especially in the
field of the confirmation systems. The need for protecting the consumer in the
E-commerce market started due the contracting imbalance between the consumer
and the seller or the professional. considering that the later is the stronger party
economically. and he imposes his conditions on the consumer. who is the weaker
party that should be protected. And in addition to the needed protection for the
consumer as a civil protection for his transactions. the criminal protection is not less
important for him. as he is usually the victim of the internet hackers who spy on his
personal and banking data. and falsify the trademarks and the commercial cheating.
The consumer protection through the Internet requires providing the necessary
guarantees for him in concluding the electronic contract. and to protect his right
for revoking the concluding this contract. and his right for knowing the law that
should be applied. The consumer’s legal protection for the electronic contracting is
considered as one of the most important cases that should be researched to face

the gigantic economic conglomerations in the electronic market. and this requires
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hastening the implementation in many countries of laws that rely on protecting the
consumer in the electronic contracts and the electronic commerce. The confirmation
of the electronic transactions in the field of the electronic commerce is considered as
one of the most important legal aspects. as it will support the confirmation theory for
the electronic commerce in a sufficient amount of protection and security. Therefore
it is necessary for the lawmen to work on subduing the traditional principles for
the confirmation in accordance with the electronic means. and the United Nations
Commission on International Trade Law (UNCITRAL) has performed this action
and ratified the Exemplary Law for the Electronic Commerce (1996) that gave the
electronic documents the argument for the confirmation. and this law was followed
by the Electronic Signature Law (2001) the regulated the systems of recognizing and

acknowledging the electronic certificates and signatures.
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- Turk (Alex): La confiance dans yéconomie numérique, Bienvenue au sénat, 2002-2003.
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«Au nombre des moyens de communication recouverts par la notion de commerce électronique figurant les moyens de
transmission dyordinateur a ordinateur de données commeciales selon un mode de présentation uniformisé (format stand-
ard): transmission de messages électroniques utilisant des normes publiques ou des normes exclusives: transmission par
voie électronique de textes liberment formatés, par exemple par binternet. On a également noté que, dans certains cas, la
notion de commerce électronique pourrait englober hutilisation de techniques comme le télex et la télécopie».
- «Le Commerce électronique, aspects juridiques», Alain Bensoussan, Hermes, Paris 1998, p. 11 et ss.
- Pierre A. Buigues: «Les enjeux pour la concurrence des marchés lies a Internet et au commerce électronique», la
Gazette du palais, 23, 24 Juin 2000, doctrine, p. 7 et s.
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- Coppel, J. E-Commerce: Impacts and Policy Challenges, OECD, Economic Dept. Working Paper No. 252, June
2000; www.oecd.org/eco/eco.
- Singh, A. Didar: Electronic Commerce: Issues for the South, Working Paper No. 4 of the Trade-Related Agenda,
Development and Equity (T.R.A.D.E), October, The South Centre, 1999.
- WIPO, Primer on Electronic Commerce and Intellectual Property Issues. WIPO, 2000;
http://ecommerce.wipo.int/primer.
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