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Magazine Background, Objectives and Rules of Publications
“Dubai Judicial Institute Magazine” (DJI Magazine) is concerned with publish-
ing legal research and studies related to IT and modern science. DJI Magazine is
a reviewed scientific magazine issued in Arabic, English and French. Its scope of
concern implies the tackled subjects since “IT & Modern Science” were added to
the word “Legal” to indicate the nature of subjects to be addressed by the Magazine.
Such subjects are legal contemporary issues that need to be considered in the light of
the scientific breakthrough in both “IT & Communication Networks” and “Biology” fields.
Thus, the title of DJI Magazine is highly and widely comprehensive, as the sci-
entific developments produce rapid and various outcomes and their dimensions and
effects inevitably appear on all legal branches.
DJI Magazine includes the following domains:
- Legal research & studies.
- Judicial jurisprudences including:
e Comments on judgments
e Legal principles established by UAE courts of justice and comparative
judicial systems.
- New legal provisions.

- Scientific reports on seminars, conferences and workshops.

- Publishing university theses and books.
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Objectives:

1. Enhance and create a culture and approach of conducting legal research and studies
relevant to advanced science and technology.

2. Enrich and support the judicial work by conducting legal studies and research that re-
flect the legislative development which complies with the modern scientific breakthrough, and
therefore help the judge to perform his duty, extend his knowledge and increase his informa-
tion.

3. Encourage the efforts made in jurisprudence and judicial system through publishing in-
depth and extended studies, research and articles as well as comments on judgments related to
scientific advancement reflections.

4. Provide courts and public prosecutions with research and studies that contribute to the
development of the judicial system through a successful cooperation between jurisprudence
and judicial system.

5. Consider comparative legal studies of laws and judgments to have an access to foreign
expertise and methods of solving legal issues resulting from the impacts and reflections of
scientific advancement taking into consideration the community values and interest.

6. Study supplementary legislations that indicate the legislator’s response to the scientific
advancement to eliminate any discrepancy among their provisions or between those legisla-
tions and other ones, as the legislative development to any law must be made on a harmonized
scientific basis.

7. Enable DJI to effectively and promptly perform its duties in order to provide the con-
cerned departments with the findings of the research and studies that may help such depart-
ments to identify the issues arising from scientific progress and to propose solutions thereto,
especially in urgent matters where an immediate legislative action is required.

8. Enrich the legal library, in particular, and the Arab library, in general, not only with
research and studies related to IT & modern technology but also with the findings and evalu-

ations thereof based on scientific application.
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Rules of Publication

The following rules shall be applied to the publications in DJI Magazine:

1 - Research shall be deep, authentic and informative one.

2 - Scientific research ethics shall be respected, taking into account the accurate
scientific documentation.

3 - Research must be free from grammatical and linguistic errors, taking into ac-
count the Arabic punctuation, and adjust any words if necessary. Editorial Staff shall
review the language and make necessary amendments to the extent that such review
and amendments shall not negatively affect the content or the essence of the research.

4 - Research shall not be previously published in any way or sent to be published in other
magazines or periodicals, and same shall be affirmed and acknowledged by the researcher.

5 - Research shall be submitted in two copies accompanied with a copy of the
electronic means through which the research is printed.

6. Pages of research or study shall not exceed 40 pages of normal size (A4) and
exceptions may be made if the research is divided into two or more parts in order to
avoid impairing the unity of the research.

7. Researcher shall not send his/her research to any other publisher till s/he re-
ceives a reply from DJI Magazine.

8. Researcher shall provide a brief of his/her resume and a detailed address, tele-
phone number and Fax (if any) and his/her e-mail.

9. Research received by DJI may be evaluated and criticized by qualified experts
to determine its authenticity, seriousness and proper representation and finally de-
cide whether or not it is publishable.

10. Each researcher shall receive five copies of the Issue in which his/her research
is published.

11. DJI grants a financial reward for publishable research and publishes it.

12. Published research and study shall be the sole property of DJI and researcher
may not republish it in any other magazine or periodical without the prior written
approval of DJI.

13. DJI is entitled to translate the research or any part thereof, when necessary,
without impairing the content, subject or essence of the research.

14. Original research submitted to the Magazine will not be recovered, whether
or not such research is published.

15- Research shall be submitted to the Editor —in- chief at P.O. Box 28552 Dubai,

UAE, or at research@dij.gov.ae.
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Precedence and Priority of Publication:

- The subjects related to UAE.
- The date on which the research is received by the Editor-in- chief.
- Variety of the subjects of research.

- Precedence of researches in the Magazine is subject to technical considerations.
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(1) The Treaty Establishing the European Atomic Energy Community <http://eur-lex.europa.eu/en/treaties/
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(1) Simon Carroll, European Challenges to Promoting International Pooling and Compensation for Nuclear Reactor
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(2) Michel MONTJOIE, International Law Contribution to Responsible and Safe Radioactive Waste Management,
<http\\www.burges-salmon.com/ INLA_2012/10151.pdf >accesses 11November 2013, pp. 10et seq.
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World nuclear Association , <http://www.world-nuclear.org/info/Safety-and Security/Safety-of-Plants/Liability-for-Nucle-
ar Damage>accessed 31 May 2013.

(2) article(7) :«The operator shall be required to maintain insurance or other financial security covering his liability for
nuclear damage in such amount, of such type and in such terms as the Installation State shall specify. The Installation
State shall ensure the payment of claims for compensation for nuclear damage.....»
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(2) article (4\1) : The liability of the operator for nuclear damage under this convention shall be absolute .
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(1) P. BIRNIE and A. BOYLE, International Law & the Environment, Oxford University Press, second edition, 2002, p.
478-479.Referred to in : ibid.

(2) article 2\3\a : “ Where nuclear damage engages the liability of more than one operator, the operators involved shall,
in so far as the damage attributable to each operator is not reasonably separable, be jointly and severallyliable”
2214 4o 9213 o —@gLHJ‘&-).Y.l— ﬁ)};iMMM .2 ’__Mcﬂ.h%ab(?’)

(4) article 2\3\b : “Where a nuclear incident occurs in the course of carriage of nuclear material, either in one and the
same means of transport, or, in the case of storage incidental to the carriage, in one and the same nuclear installation,
and causes nuclear damage which engages the liability of more than one operator, the total liability shall not exceed
the highest amount applicable with respect to any one of them...”
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(1) MZEAUD( H.L.J.), ET HABAS(F.), Legons de droit civil; Obligations,Montchrétien 9° éd. 1998, n° 419; LAMBERT-
FAIVRE(Y.), Droit du dommage corporel, systémes d'indemnisations, 4° éd, Dalloz, 2000, p. 161;LELIEVRE-BOUCHARAT
(M.), Tierce personne et droits de 'homme,L’évaluation, la protection et la pris en charge des cérébro-léséssur la site:
http://www.entretiensdaix.org/frmlb coll02.htm.

45

Gdowallapullapuliapgng .o /



Loy guo (Suim | (585,018 558 Al (5990 Coalomd T Ce] 13] A g Juned | (po Jadiad i slacly
s 5. 911 Al g3eual] puslaall olad¥ T e La g 13 B O (60 dLisks Lt lital
ol chale oo el Al g3une pLd Busad| Al g3euall 5 5ua (3 il 2 1o gtle ool cosn

D) g el Gt G 5 el Copran I o Byl 55 O] ASLAY

D ol I o0 5yal8 538 O 45LOL Adghued! (ie paa ¥ Jadedl Ol o b )y

O 431 (65,0 Lald lind ABLaTl 3 Lgde (o guaied | O Lt 8 Yl (599t Galoti god g
Ladg Aule Jgaetld ¥l LU o i Aioted| 2yl (o Jidiall sLic | pue @3Sl
At H,dYI Olg Lexud (g paell Gt (I ) pall o 98 Buc g gal| A ghuuoell
AT B gy Vg pdagad (93 O agraal) 53 Lgsd Y gsdie 55y ¥ A Rebundly s
oLl £Lis| gy adtBly 93 ST 39 g e Lawd ¥l 08 o> Aaliuds
Jhidioll Aol ! B gBunedf (yo (pralild AL YL il g g9l | 5l ¥ sy gald 5 Sk

Lgits Ay g 9t Bliiiadl le (99t ) puall 989 Al LB i gall| (po Jadial slac)
Blaell ool U1 s ¥ e Jadel! Jlus ¥ <Licd RALSI (pe (5/4) Balelt Lidy
1S g BLiial | LG 48 w93 (S0 a8 gedf (8 LaO W1 B Ty g 99 Blitcin Ayl 9] (Lgifa Ay g 93t
1o (pe sliies dad )5 (218 Y adsiad O p e ol 4313 a8 gald| Glts LB ClSias 4yl 2

- Jual

osle 4 15T Lay sty £ 5kt 23S B 1 Slalind (ye S 8 A1 51y e ey 53| JBLEY) it gnes (1)
aliol G oW1 Cad £l gu (g pilall (pian gt BT pin g (ST el | Silaniint | 613153 9o g (s U B9 (sl L 543 2002
2921 — B gl sl el casme :Mmsga‘,.uw\,cmwwﬁgm,bu.u;,c{t‘k,:.@ms;,c
tas Log 375 o — 2006 Ziw — 5 ) guail| Aaola §gamt | dS — 5159785 Alhuy — OLud ¥ Ao M g Shesm A4l | s ¥ 51, oW1 e

digoill il e diiaall dodual) duipiisaliol \

— | /

cA gk | (o slie M1 ¥ < LIS

s W o | SLEL slac N

a1 23 She iy eicn Lo O0F AL, i 9531 1501 (30 Sl Bl g (p 253
Jidon G ghue 4y AUS SN i W1 a1 (5ST g i g 93| 51 oW 19 (g 9901 oslmd ! (s
£85 (0 il o il J Al LSy Gy (o guain ) paa i juety dggid! Bliat
D9 raatl Jad (po dcuud | 23Me 392 g Wl (3 Duals (4o Lo guasadlons gidy .ol
S 13 A g3t (o Jardiad!) (aad O BaSimald Jgny i cdabiol (GI1 3 puial! (pag 413
gliiel gi Jad (e 51 (39 pidnadl (po sar Jlad] (3 iz g LS SLds g9t 51 pa¥1 0
ol Gl | uady Jad (ye

9l Jadiadl Laad O Lgld AeSmall (5319 Acliial gl Horuaall Jad Wln B slac¥ld

o Alad (ye 1 9 pnell (po ] JLeadT e LS Aanls 51,a¥1 COIS I3d aanl ¥

LIS SLac | Jadiad! il () AeSmal (39S €5 pial) &l | iy Jaills ALY (e delicial

saraelt Jlenl (e Liija 5 pall s 13] Liijor il iad O AeSiomald (5 LeS L3 o
oAl Gl | iy Jad e dcliiel ol dlad (po ol et |

Bl ghaual | (p0 Jidiall oiany Licsd 2BLESH (yo ((3/4) Baloll Libgh (5] Bumls (pag
G gl Aiilgae Jleal gl prlus £153 118 rdles g 5 g9l | 5 pd ¥ Ol el 3] Adral
Ol @y 5,aLaN 3541 pllane puswiad @ ALY o) das Dy (e Oluae o Aulal
it e G359 Olacdaill o0a OF L3 (1o il g lgilandal (1o o8 5558 iadl O Ll
&2 5,018 598 A i) (G9sd! Caladl (e Jadied! Ad ghus ald Lan Les puad!
Jdal) 5 - 3oy 4211 (o il (650 LS - Lyl ins g 65015 42| Coliadad (o L pud
28155 ade el $98u! Galat| Corew 39S iedl S¥ LY G| OF codl e Lias 0950
D L 5 alat 5 9411 Ole gie

Sl (A 92 90 (3 A9 9l |51 ,mid W1 (e Aol | A g el | d @l Le 0 5 a3l 281911
Glan Lad Lecwd (g paad! dules (po Jgolel! juall Gasi ¥ Lgila oMel ,S5 Loid

.qua,.Ln321Oua—‘§4LmB.,UfA£j3;tMMM.4(1)

47

Gdowallapullapuliapgng .o /



D aols o 352

Ao L Adaail | e Jguamtl (oo — 3 9¢ant | 2818 slakiu! day — Jaded| (pSai oF 1318
O9LAT Al yTa1 (SE1 (bl O g il BlB oL Aslon¥ Biughl Gy, auiss Lot Lad
5,8 g% s Acecalid) Adadil | (51 5 35 OF 9l (T gt gl lomadl (palidl Bguw B 2 900 ;i
3ga B AT gl (pe B pilee Blare (19S5 Aceee i Adaditl Ola (Bge JSdy AaB gie o
Crud B3 a5 8 J Lails Lot (e AT 9t f AL O s (o2 9ail) ucaB Y1 |
Jadiel| s s dcalid| Adasid! 3155 (e O ¥l i g 93| 4ald 10 Zaaloi Y ) digd | pLid
Ome i s e Jguastt At aaisd dde ) dlge

A (bl it ie Calidns o ¥ OB (Jadiel| A g3uus g S wcd | (yo OIS 1319
O Aeddel! Adlel! Adaaitl LS aual A id Aagaldl HrdYl e s gaitl AW gnt!
¥ Ll @dy Arggidl 5l oWl (o eSS gl GAlil (yangal eandiy Joutl psad ((plidied !
OF At gudt At ghaualt Jlowe S8 slinaldl (po ol 41 LoS (Ayg gt Slicial) Juadiiy pgas
(D) 43 g3 Glaumd Clb sl 5108 (S5 @F §Y (in o Lind | LS B ol (ye A3 gutdf S
S Oy 1 G2 T O 2819319y gaid Ly AT gl A5 (bl (pe J13aad ) 9% 1l g
Loy pand 1 O s cObasalf e B g3unad | 028 (punculi J g — 3oy — 39ud drialf 1 B
o g1 (paliait e (e g Lguidal gl ualh 3 1g (pa ¥ 1 g3 (ye W gane W19t Oy

Wlgue Jo s Adgue LT el ¥ ATgall Tue gigell Adghued! OF o

(1) Article 7\1\b «... the Installation State, having regard to the nature of the nuclear installation or the nuclear sub-
stances involved and to the likely consequences of an incident originating therefrom, may establish a lower amount
of financial security of the operator, provided that in no event shall any amount so established be less than 5 million
SDRs, and provided that the Installation State ensures the payment of claims for compensation for nuclear damage
which have been established against the operator by providing necessary funds to the extent that the yield of insur-
ance or other financial security is inadequate to satisfy such claims, and up to the limit provided pursuant to sub-para-
graph (a) of this paragraph.”

(2) Patrick Daillier, Mathias Forteau, Nguyen Quoc Dinh, Alains Pellet, Droit international public, 8 edition,(LGDJ,
2010), p.869 Referred to in Felicia Maxim. Attrbution of Conduct to a State-The Subjective Element Of The Interna-
tional Responsibility Of The State For Internationally Wrongful Acts <http://journaldatabase.org/articles/attribution_con-
duct_state-the.html>accessed 11 August, p. 1058. Footnote. 5.

(3) Julia A. Schwartz, International Nuclear Third Party Liability Law: The Response to Chernobyl, in: International
Nuclear Law in the Post-Chernobyl Period, OECD 2006 < http://www.oecd-nea.org/law/chernobyl/SCHWARTZ.
pdf>accessed 15 August, p. 40. Footnote. 6.
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(1) Article 7\1\a « ...Where the liability of the operator is unlimited, the Installation State may establish a limit of the
financial security of the operator liable, provided that such limit is not lower than 300 million SDRs. The Installation
State shall ensure the payment of claims for compensation for nuclear damage which have been established against
the operator to the extent that the yield of the financial security is inadequate to satisfy such claims, but not in excess
of the amount of the financial security to be provided under this paragraph «
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(1) Convention on Supplementary Compensation for Nuclear Damage, Adopted on 12September 1997,IAEA document INFCIRC/567.
.Julia A. Schwartz, op.cit. ,pp.330et seq :aa 1) Sl (o a3t (2)

(3) Norbert Pelzer , International Pooling of Operators’ Funds: An Option to Increase the Amount of Financial Security
to Cover Nuclear Liability?, Discussion Paper for the IAEA INLEX Group Meeting on 21-22 June 2007 < http://www.
oecd-nea.org/law/nlb/nlb-79/037-055-Article%20N.%20Pelzer.pdf >accessed15 may 2013,p45.
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The 1997 Vienna Convention on Civil Liability for Nuclear Damage and the 1997 Convention on Supplementary Com-
pensation for Nuclear Damage — Explanatory Texts”, Vienna 2007 (IAEA International Law Series, 3),>http://www-pub.
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V. CONCLUSION
This paper has explored the competition aspects raised by the CJEU’s Murphy judg-
ment. While not a novel area of law, the application of established case-law to a new
sector has opened an interesting debate. However, the CJEU’s approach does appear
consistent with its previous decisions and Union policy. Although it is unclear what
effect the Judgment will have on football licensing models in Europe, it does appear,
at present, that there are commercial challenges presented by the Judgment to ensure

the compatibility of exclusive territorial licensing agreements with competition law.
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court to assess commercial agreements against a policy objective, instead of against
the precise tests set out in under Art 101(3) TFEU).  Finally, such an approach may
be justified since the ‘objective justifications’ raised did, on the facts, overlap with

potential Art 101(3) TFEU arguments. @

IV. CONSEQUENCES

A. Pan-European licences

Prior to the Judgment, and based on the AG’s opinion, it was suggested that - if ter-
ritorial licensing was prohibited - the FAPL would have been required to move to a
pan-European licensing model. This solution may have had the odd effect of elimi-
nating all competition. Moreover, it is questionable whether FAPL would opt for a
pan-European licensing solution since its revenues may be too significantly reduced
for this to be commercially attractive. Further, there may be operational difficulties
in pan-European licensing to the extent that a broadcaster may not be present in all
Member States. As such, the beneficiary of such a licence may face costs establish-
ing its operations on a pan-European basis or may choose not to do so. As a result,
a pan-European licensing solution may have the further counter-intuitive effect of
reducing the number of EU consumers able to watch Premier League football. How-
ever, the Judgment does not appear to require such a model. ® As such, the potential

difficulties and negative effects noted have not been realised.

B. Contractual amendments
The difficulty with the arrangements examined in the case is that they seemed to
grant absolute territorial protection. As noted, the VBE is, potentially, applicable to

agreements that place restrictions on active sales. By analogy, the licensing agree-

(1) Ken Daly, ‘A Bosman Moment for Online Content Delivery’ (Mlex April-June 2011).
(2) Namely, indispensability, consumer benefit and efficiencies.

(3) See Speech by Barnier of 10 November 2011 as reported in Mlex article ‘ECJ’s TV-rights ruling
doesn’t demand pan-EU broadcasting licences, says Barnier’.

ments could be amended to prohibit active sales (for instance by restricting direct
marketing and advertising) in exclusively-reserved territories. However, this does
not fully address the commercial challenges presented by the Judgment.

Further both the CJEU ® and Advocate-General @ appear to suggest that express
provisions on ‘closed periods’ (i.e. the prohibition of the live transmission of 3pm
Saturday football) may address the concerns raised by the FAPL concerning reduced
attendances at football stadia. ® However, while this may have the effect of creating
broadcasting agreements in which transmission rights are identical, it does not ad-
dress the commercial challenges presented by the Judgment, since ‘closed periods’
do not address the fundamental reason why the likes of Mrs Murphy use Greek
broadcasters: price. In this regard, the Judgment is clear: right holders are not able
to prevent the passive sale of football transmissions. Notwithstanding, FAPL may
be able to deter publicans (particularly UK publicans) from obtaining subscriptions
from outside of their territory through the use of protected works. The CJEU con-
cluded that the transmission of broadcasts of protected works in pubs (such as graph-
ics, music and highlights) constitutes a communication to the public pursuant to the
Copyright Directive, thus requiring specific and separate authorisation from FAPL.
As such, FAPL may continue to rely on its rights relating to the protected works in
its transmissions of matches to grant authorisation — or not — to broadcasts. However,
it is unclear whether (if at all) this protection will allow it to overcome all of the
challenges presented by the Judgment. It will be interesting to see how the German

Bundesliga proceeds with its forthcoming sale of broadcasting rights. ¥

(1) Paragraph 123 of the Judgment.

(2) Paragraph 210 of the Opinion.

(3) Paragraph 122 of the Judgment.

(4) Blitz, “Warning of Own Goal in TV Rights Victory’, Financial Times, 5 October 2011.

/ THE COMPETITION LAW REVIEW

The Murphy Judgment: Not Quite Full Time for Football Broadcasting Rights



\. Legal Consultant Stewart Pibworth

N\ V-

may be classified as either restrictions by object or by effect, dependant on whether
it gives rise to absolute territorial protection (for instance, the prevention of passive
sales from one part of the UK to another). This appears to be consistent with the
analytical approach of the Judgment which concluded that the clauses in question
were regarded as restrictions by object since they tended to restore the divisions in
national markets, thereby frustrating the establishment of a single market, through
prohibiting (or limiting) the cross-border provision of broadcasting services. V' Sec-
ond, it may be possible to question the extent to which there is no single market
objective in UK competition law, given that this objective stems from the TFEU to
which the UK is a signatory state. As a result, the analytical framework under UK

law appears similar to that provided by the Judgment.

2. The US experience

Further, there also appears to be consistency between the US analytical approach to
exclusivity arrangements and the Judgment. @ It was established in Continental T.V.
Inc v GTE Sylvania Inc @ that exclusive distribution agreements should be subject to
arule of reason analysis. There is nothing in such a finding that is analytically incon-
sistent with the approach of the CJEU in the Judgment. As noted, the CJEU held that
exclusive territorial licensing agreements are ‘in principle’ permissible under EU
competition law; though in this case the agreement was found to restrict competition
by object. Equally, Mr Justice White in Continental appears to accept that even in
the US, in exceptional circumstances where there is absolute territorial protection,
economic power enjoyed by the undertaking and no consumer benefits, a per se ap-

proach may be adopted. ¥ As noted, the CJEU appears to adopt a similar approach

(1) Paragraph 140 of the Judgment.

(2) For an overview see Thomas, ‘Vertical Restraints on Sales Territory or Location as Violative of Sec-
tion 1 Sherman Act — post-GTE Sylvania cases’ 92 A.L.R. Fed. 436.

(3) (1977) 433 US 36.

(4) Thomas, ‘Vertical Restraints on Sales Territory or Location as Violative of Section 1 Sherman Act
— post-GTE Sylvania cases’ 92 A.L.R. Fed. 436 at paragraph 2b.

in that exclusivity arrangements are regarded as subject to an ‘effects’ analysis un-
less they are considered, by the court, to have the object of partitioning the internal

market, to the detriment of consumers.

C. Should Article 101(3) TFEU have been a valid defence?

It was concluded by both the Advocate-General " and the CJEU @ that the crite-
ria for Art 101(3) TFEU were not satisfied. However, it is interesting that both the
Advocate-General and the CJEU reserve the same treatment to the Art 101(3) TFEU
question as proposed for the ‘objective justification’ defence in relation to the free
movement question. @ As noted, it appears to the author to be correct that Art 101(3)
TFEU should not have applied to these agreements based on the limited facts as
presented and recorded in the Judgment since: (i) there appear to be less anti-com-
petitive alternatives available (as recognised by the CJEU concerning the ‘closed
period’ rule); @ (ii) there appear to be limited consumer benefits; and (iii) there may
be an elimination of effective competition. Further, it is rare that agreements that are
found to restrict competition by object, such as those in this case, are able to satisfy
the criteria of Article 101(3) TFEU.

It could be argued that the approach adopted by the CJEU of assimilating Art 101(3)
TFEU and the justifications for impeding free movement rules is questionable. How-
ever, on the facts, the CJEU was considering competition policy issues based on the
achievement of the single market and thus it seems justifiable to consider similar
factors under Art 101(3) TFEU as were raised as ‘objective justifications’ for restric-

tions on free movement (though it may be questionable whether it is the role of the

(1) Paragraph 250 of the Opinion.
(2) Paragraph 145 of the Judgment.

(3) The ‘objective justifications’ raised were that it was necessary to grant exclusivity to ensure ap-
propriate remuneration for FAPL, protection for broadcasters and to encourage public attendance at
football stadia.

(38) Paragraph 123 of the Judgment. The ‘closed period’ rule refers to a contractual requirement that
there will be no live transmission of 3pm Saturday football by all broadcasters.
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such free movement questions pervade the analysis of the competition issues. This is
visible in the single market objective that was a strong policy concern in this case. ¥
Single market ideas also form part of the basis of the VBE. The VBE permits ex-
clusive distribution and may be available in respect of agreements that place restric-
tions on active cross-border selling. @ However, the VBE will not be available to
those agreements that place restrictions on passive cross-border selling, since such
restrictions may be argued to be incompatible with the single market objective. Re-
strictions on passive sales confer absolute territorial protection and may, therefore,
compromise the single market objective since the Union may become fragmented
along national lines.

As noted in section I, the FAPL exclusive territorial licensing agreements in this
case appeared to contain three potentially anti-competitive components. It may be
possible to argue that the first two clauses (non-exploitation of rights outside of the
allocated territory and encryption on transmissions) do not on their face have the aim
of excluding, restricting or distorting competition. On the contrary, as the CJEU ap-
pears to suggest, as stand-alone clauses these would not merit the ‘object’ tag (i.e. an
‘effect” analysis would be reserved to them). ® Such clauses neither grant absolute
territorial protection nor restrict consumer choice. @ However, the apparent obliga-
tion not to supply decoding devices outside the allocated territory (together with
the other provisions) was found to have an anti-competitive object © since, in the

Court’s view, it gave rise to absolute territorial protection. ® As such, the Judgment

(1) Paragraph 247 of the Opinion; paragraphs 139 and 142 of the Judgment; see also speech by Barnier
of 10 November 2011 as reported in Mlex article ‘ECJ’s TV-rights ruling doesn’t demand pan-EU
broadcasting licences, says Barnier’.

(2) Article 4(b).

(3) Paragraph 141 of the Judgment.

(4) Comparable with the facts of Case 56/65 Société Technique Miniére.
(5) Paragraph 141 of the Judgment.

(6) This has the effect of rendering the position more consistent with the facts in Case 56/64 Consten
& Grundig.

appears to conclude that the aim of the arrangement was to restrict passive sales,
which is described as a hardcore restriction of competition under the VBE ) and has
constituted an ‘object’ restriction in previous judgments. @ As a result, the approach
adopted by the CJEU seems consistent with previous case law.

Further, although of course not binding on the CJEU or able to cast any doubt on its
approach, a brief comparative overview of the UK and US competition law regimes
appears to suggest that there is a consistent analytical approach in the analysis of

such restrictions.

1. The UK approach

Section 60 of the Competition Act 1998 provides that any questions arising in relation
to the Chapter I prohibition (the UK equivalent of Article 101 TFEU) in UK compe-
tition law should ‘so far as is possible’ be examined consistently with the approach
adopted at EU level ‘having regard to any relevant differences’. In the UK Office of
Fair Trading’s (the ‘OFT”) ‘Opinion on Newspaper and Magazine Distribution” @ it
notes that agreements that partition markets, including those that confer absolute ter-
ritorial protection by preventing passive sales, may constitute restrictions by ‘object’
under EU competition law. @ However, arguments were put to the OFT that, since
the approach at EU level is premised on the single market objective, © there is a
relevant difference for the purposes of UK competition law. Therefore, the argument
runs, clauses that confer absolute territorial protection (thereby partitioning markets)
should not be subject to an ‘object’ analysis for the purposes of UK competition law.
However, there are a number of points that may be made concerning this argument.

First, the OFT provides, similarly to the Judgment, that restrictions on parallel trade

(1) Article 4(b).

(2) For instance see C-439/09 Pierre Fabre Dermo-Cosmétique SAS [2011] ECR 1-0.
(3) OFT 1025, October 2008.

(4) Ibid, paragraph 4.9.

(5) Ibid, paragraph 4.11-4.12.
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itive object if it contributes to the partitioning of the internal market and makes
inter-state market penetration more difficult.

*  The agreements in this case did not qualify for exemption under Art 101(3) TFEU.

III. ANALYSIS

A. Should exclusive territorial licensing agreements be restrictions by object?
It is a longstanding principle of Union competition law that for an agreement to
infringe the Treaty it must have as its object or effect the prevention, restriction
or distortion of competition in the internal market. @ An agreement that restricts
competition by ‘object’ is one that has an anti-competitive objective with the result
that it is unnecessary to prove that the agreement produces anti-competitive effects
on the market. ® In such cases, the Commission need only show that the relevant
restriction was agreed and that its objective was the distortion of competition. In
GlaxoSmithKline, ® the CJEU held that a finding of restriction by ‘object” does not
require evidence that final consumers are deprived of the advantages of effective
competition. ® On the contrary, only if a restrictive agreement does not have as its
object the distortion of competition, is an ‘effects-based’ analysis required. In an
‘effects-based’ analysis, the Commission is under an obligation to prove that the
agreement produces anti-competitive effects in the market given the surrounding
factual and legal context.

The Judgment recognises that the mere fact a right holder has granted an exclusive

right to broadcast licensable material (such as the rights held by FAPL) in a territory

(1) Paragraph 139 of the Judgment.
(2) Article 101(1) TFEU.

(3) Case 29/83 Compagnie Royale Asturienne des Mines SA v Commission [1984] ECR 1679; Case
56/64 Consten & Grundig [1966] ECR 299.
(4) C-501/06 GlaxoSmithKline v Commission [2009] ECR 1-9291.

(5) 10 Ibid, paras 63 & 64. This is consistent with the approach in case C-8/08 T-Mobile Netherlands
and Others [2009] ECR 1-4529. At para 36, the CJEU concluded that a restriction by object does not
require a direct connection between the agreement and consumer prices.

does not ‘justify the finding that such an agreement has an anti-competitive object’.
() The CJEU concludes, therefore, that a right-holder may ‘in principle’ grant exclu-
sive territorial broadcasting rights. ® This conclusion stems from an application of
previous case-law. @

Further, this approach appears consistent with Union competition policy as de-
tailed in the Vertical Block Exemption (‘VBE’) @ and the accompanying vertical
guidelines. © Neither purports to prohibit exclusive territorial arrangements. On
the contrary, the Commission recognises the efficiencies associated with exclusive
distribution. ©

Therefore it is possible to argue that the approach of the CJEU towards exclusive

licensing agreements is consistent with Union policy.

B. Should agreements conferring absolute territorial protection be restrictions
by object?

It is established case-law that agreements which pursue the aim of partitioning the
internal market are regarded as restrictions of competition by ‘object’. ” The reason
for this clarity is simple: the European Union has the overriding objective of creating
an internal market ® in which competition must not be distorted. © It is evident from

the Judgment that the court is concerned with the unity of the EU legal order and as

(1) Paragraph 137 of the Judgment.
(2) Paragraph 138 of the Judgment.
(3) Case C-262/81 Coditel SA v Cine-Vog Films [1982] ECR 3381.

(4) Commission Regulation 330/2010 on the application of Article 101(3) of the Treaty on the Func-
tioning of the European Union to categories of vertical agreements and concerted practices, OJ 2010,
L102/1.

(5) Guidelines on Vertical Restraints, OJ 2010, C130/01.
(6) Paragraph 164 of the Guidelines on Vertical Restraints.

(7) See Case 56/65 Société Technique Miniére v Maschinenbau Ulm GmbH [1966] ECR 235; Case
56/64 Consten & Grundig [1966] ECR 299; C-468/06 Sot. Lelos kai Sia v GlaxoSmithKline [2008]
ECR 1-7139; C-501/06 GlaxoSmithKline v Commission [2009] ECR 1-9291.

(8) Article 3(3) TEU.
(9) Protocol 27 to the TFEU.
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The Murphy Judgment: Not Quite Full Time for Football Broadcasting Rights
Stuart Pibworth
The Murphy judgment of the Court of Justice of the European Union has been her-
alded, in legal and journalistic coverage, as a ground breaking and potentially far-
reaching decision. However, it is questionable to what extent this is correct. The
judgment represents an application of a consistent body of established Union com-
petition case-law and policy to a new sector. Although it is unclear what effect this
judgment will have on football licensing models in Europe, it does appear, at present,
that there are commercial challenges presented by the judgment to ensure the com-
patibility of exclusive territorial licensing agreements with competition law.
On 4 October 2011, the Court of Justice of the European Union (‘CJEU’) delivered
its judgment in the Murphy case. " The Judgment has been widely scrutinised, with
commentators arguing that it may ‘substantially change’ ® broadcasting licences for
the transmission of Premier League games in Europe. However, even if the licensing
model does change this does not necessarily mean the Judgment is controversial or
incorrect. On the contrary, the CJEU appears to have passed judgement consistently
with both its own case-law and Union policy. This paper seeks to explore the compe-

tition law issues raised through an analysis of both law and policy.

I. BACKGROUND
The English Football Association Premier League (‘FAPL’) licenses the broadcast-
ing rights for the transmission of English Premier League football matches. The
licensing agreements are awarded through an open and competitive tender process

on a Member State territory basis. Thereafter, FAPL contracts with the successful

(1) Cases C-403 & 429/08 Football Association Premier League and others v QC Leisure and others,
and Karen Murphy v Media Production Services [2011] ECR I-0.

(2) Premier League broadcast tactics ruled off-side by ECJ (Lexology 14/10/11).

tenderers (the ‘broadcaster’). The agreements subject to examination by the CJEU in

this case appear to have required the broadcaster:

* not to exploit their rights outside of their territory;

* to encrypt their transmissions in order to prevent viewings outside of their ter-
ritory; and

* not to sell decoder cards outside of their territory.

The case concerns actions brought by FAPL in the English High Court after discov-
ering that pubs in the UK had been using Greek decoder cards. FAPL appeared to ar-
gue that the supply of the decoder cards was in violation of the exclusivity provisions
entered into between FAPL and the Greek broadcaster. The High Court referred a
number of questions to the CJEU, including the compatibility of the exclusive ter-
ritorial licensing agreements with Union competition law.

On 3 February 2011, Advocate-General Kokott delivered her opinion @ on the le-
gal test that should apply to exclusive territorial licensing agreements under Article
101(1) TFEU and the circumstances that should be taken into account in decid-
ing whether the contractual restrictions contravene the prohibition imposed by Art
101(1) TFEU. In the Opinion she concluded that an ‘object’ analysis was appropri-
ate since the agreements in question granted absolute territorial protection which is

incompatible with the internal market. @

II. JUDGMENT OF THE CJEU
In respect of the competition law aspects of the Judgment, the CJEU concluded:
*  Exclusive territorial licensing agreements are not anti-competitive ‘in principle’. ©

* However, an exclusive territorial licensing agreement will have an anti-compet-

(1) Op cit,n 1.
(2) Paragraph 248 of the Opinion.
(3) Paragraph 138 of the Judgment.
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