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Prof. Dr. Hussam El Din Kamel Al Ahwani

Faculty of Law- Ain Shams University

Prof. Dr. Mohamed Mohammed Mohammed Abu Zaid
Professor In civil Law

Prof. Dr. Abdul Khalig Hassan Ahmed
Al-Azhar University- Tanta
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Faculty of Law- Cairo University
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Faculty of Law- Alexandria University
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Judge: Dr. Jamal Hussein Al Sumaiti

Dr. Noora Obaid Bin Omair Al Remeithi

Prof. Dr. Mohammed Abdul Rahman Al Doweny
Dr. Abdul Razek Al Mowafi Abdul Latef
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Dr. Khalid Khalfan Al Mansouri
Dr. Sultan Abdlhameed Al Jamal

Mr. Kamel Mahmoud Ibrahim
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About the Magazine
“Dubai Judicial Institute Magazine” (DJI Magazine) is concerned with publish-
ing legal research and studies related to IT and modern science. DJI Magazine is
a reviewed scientific magazine issued in Arabic, English and French. Its scope of
concern implies the tackled subjects since “IT & Modern Science” were added to
the word “Legal” to indicate the nature of subjects to be addressed by the Magazine.
Such subjects are legal contemporary issues that need to be considered in the light of
the scientific breakthrough in both “IT & Communication Networks” and “Biology” fields.
Thus, the title of DJI Magazine is highly and widely comprehensive, as the sci-
entific developments produce rapid and various outcomes and their dimensions and
effects inevitably appear on all legal branches.
DJI Magazine includes the following domains:
- Legal research & studies.
- Judicial jurisprudences including:
e Comments on judgments
e Legal principles established by UAE courts of justice and comparative
judicial systems.
- New legal provisions.

- Scientific reports on seminars, conferences and workshops.

- Publishing university theses and books.
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Objectives:

1. Enhance and create a culture and approach of conducting legal research and studies rel-
evant to advanced science and technology.

2. Enrich and support the judicial work by conducting legal studies and research that reflect
the legislative development which complies with the modern scientific breakthrough, and
therefore help the judge to perform his duty, extend his knowledge and increase his in-
formation.

3. Encourage the efforts made in jurisprudence and judicial system through publishing in-
depth and extended studies, research and articles as well as comments on judgments
related to scientific advancement reflections.

4. Provide courts and public prosecutions with research and studies that contribute to the
development of the judicial system through a successful cooperation between jurispru-
dence and judicial system.

5. Consider comparative legal studies of laws and judgments to have an access to foreign
expertise and methods of solving legal issues resulting from the impacts and reflections
of scientific advancement taking into consideration the community values and interest.

6. Study supplementary legislations that indicate the legislator’s response to the scientific
advancement to eliminate any discrepancy among their provisions or between those leg-
islations and other ones, as the legislative development to any law must be made on a
harmonized scientific basis.

7. Enable DJI to effectively and promptly perform its duties in order to provide the con-
cerned departments with the findings of the research and studies that may help such de-
partments to identify the issues arising from scientific progress and to propose solutions
thereto, especially in urgent matters where an immediate legislative action is required.

8. Enrich the legal library, in particular, and the Arab library, in general, not only with re-
search and studies related to IT & modern technology but also with the findings and

evaluations thereof based on scientific application.
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Rules of Publication

The following rules shall be applied to the publications in DJI Magazine:

1. Research shall be deep, authentic and informative one.

2. Scientific research ethics shall be respected, taking into account the accurate scientific
documentation.

3. Research must be free from grammatical and linguistic errors, taking into account the
Arabic punctuation, and adjust any words if necessary. Editorial Staff shall review the
language and make necessary amendments to the extent that such review and amend-
ments shall not negatively affect the content or the essence of the research.

4. Research shall not be previously published in any way or sent to be published in other
magazines or periodicals, and same shall be affirmed and acknowledged by the researcher.

5. Research shall be submitted in two copies accompanied with a copy of the electronic
means through which the research is printed.

6. Pages of research or study shall not exceed 40 pages of normal size (A4) and exceptions
may be made if the research is divided into two or more parts in order to avoid impairing
the unity of the research.

7. Researcher shall not send his/her research to any other publisher till s/he receives a reply
from DJI Magazine.

8. Researcher shall provide a brief of his/her resume and a detailed address, telephone num-
ber and Fax (if any) and his/her e-mail.

9. Research received by DJI may be evaluated and criticized by qualified experts to deter-
mine its authenticity, seriousness and proper representation and finally decide whether
or not it is publishable.

10. Each researcher shall receive five copies of the Issue in which his/her research is pub-
lished.

11. DIJI grants a financial reward for publishable research and publishes it.

12. Published research and study shall be the sole property of DJI and researcher may not

republish it in any other magazine or periodical without the prior written approval of DJL.

13. DJI is entitled to translate the research or any part thereof, when necessary, without im-
pairing the content, subject or essence of the research.

14. Original research submitted to the Magazine will not be recovered, whether or not such
research is published.

15. Research shall be submitted to the Editor —in- chief at P.O. Box 28552 Dubai, UAE, or at
research@dij.gov.ae.
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Precedence and Priority of Publication:
- The subjects related to UAE.
- The date on which the research is received by the Editor-in- chief.
- Variety of the subjects of research.

- Precedence of researches in the Magazine is subject to technical considerations.
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(1) V. Etude du Sénat, La responsabilité du fait des produits pharmaceutiques, http://www.senat.fr.
(2) V. Etude du Sénat, préc.

(3) V. O. Berg, La responsabilité du fait des médicaments en droit allemand, in Les responsabilités du fait des médica-
ments dangereux, ss dir. de S. Hocquet-Berg : RGDM, n° spécial 2012, p. 109.
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(1) V. Y. Markovits, La directive CEE du 25 juillet 1985 sur la responsabilité du fait des produits défectueux : LGDJ,
t. 211, 1990.

(2) S. Carval, Responsabilité du fait des médicaments dangereux — Apergu du droit anglais : in Les responsabilités du
fait des médicaments dangereux, ss dir. de S. Hocquet-Berg : RGDM, n° spécial 2012, p. 101.

(3) Etude du Sénat, préc.

(4) CJCE, 25 avr. 2002, Commission des Communautés européennes c/ République Francaise, aff. C-52/00 : Juris-
Data n° 2002-185478 ; D. 2002, p. 1670, obs. C. Rondey ; D. 2002, p. 2462, note Ch. Larroumet ; D. 2002, p. 2935,
note Pizzio ; D. 2003, p. 463, obs. D. Mazeaud ; RTD civ. 2002, p. 523, obs. P. Jourdain ; RTD civ. 2002, p. 868, obs.
P. Raynard ; JCP G 2002, I, 177, obs. G. Viney ; Contrats conc. consom. 2002, comm. 117, note G. Raymond ; RTD
com. 2002, p. 585, obs. Luby ; RDC 2003, p. 117, obs. Ph. Brun ; D. 2002, p. 2458 par J. Calais-Auloy. — Ch. Laporte,
Responsabilité du fait des produits défectueux : la France condamnée : Contrats, conc. consom. 2002, chron. 20.
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(1) Cass. 1reciv., 12 avr. 1995, n° 92-20.747, n° 92-11.950 et n°® 92-11.975 : JurisData n° 1995-000886 et n° 1995-
000887 ; JCP G 1995, Il, 22467, note P. Jourdain ; Bull. civ. 1995, |, n° 179 et 180 ; D. 1995, inf. rap. p. 130 et 131 ;
Resp. civ. et assur. 1995, comm. 241 ; RD sanit. soc. 1995, p. 76.

(2) Cass. 1reciv., 28 avr. 1998, n° 96-20.421 : JurisData n° 1998-001858 : JCP E 1998, n° 26, p. 1019 ; JCP G 1998,
I, 10008, rapp. P. Sargos ; JCP G 1998, |, p. 185, obs. G. Viney ; Bull. civ. 1998, I, n° 158 ; RUDA 10/1998, p. 786, note
S. Hocquet-Berg ; RTD civ. 1998, p. 684, obs. P. Jourdain ; Resp. civ. et assur. 1998, comm. 246.

(3) M. Bacache, La loi n® 98-389 du 19 mai 1998, 10 aprés : Resp. civ. et assur. 2008, étude 7.

(4) Larticle 1386-18 du Code civil dispose que :

«Les dispositions du présent titre ne portent pas atteinte aux droits dont la victime d’'un dommage peut se prévaloir au
titre du droit de la responsabilité contractuelle ou extracontractuelle ou au titre d’'un régime spécial de responsabilité.
Le producteur reste responsable des conséquences de sa faute et de celle des personnes dont il répond».
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(1) J.-S. Borghetti, La responsabilité du fait des produits — Etude de droit comparé, préf. G. Viney : LGDJ, t. 426, spéc. n° 353.

(2) L. Bloch, Pour une autre présentation de la responsabilité du fait des produits de santé : Resp. civ. et assur. 2009,
étude 16.

(3) V. J.-S. Borghetti, Quelles responsabilités pour les laboratoires fabricants de médicaments dangereux in Les respon-
sabilités du fait des médicaments dangereux, ss dir. de S. Hocquet-Berg : RGDM, n° spécial 2012, p. 19.
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(1) « Le producteur est responsable du dommage causé par un défaut de son produit, qu'il soit ou non lié par un contrat
avec la victime ».

(2) CJUE, 21 déc. 2011, aff. C-495-10 CHU Besangon ¢/ Thomas Dutrueux, CPAM du Jura (considérant 39) : JCP A
2012, p. 2078, obs. H. Oberdoff ; D. 2012, p. 926, note J.-S. Borghetti ; D. 2012, p. 1558, note P. Véron et F. Vialla ;
AJDA 2011, p. 2505 ; AJDA 2012, p. 306, p. 306, chron. M. Aubert, E. Broussy et F. Donnat ; RTD civ. 2012, p. 329, obs.
P. Jourdain ; Dr. adm. 2012, comm. 42, note C. Lantero.

(3) Cass. 1re civ., 12juill. 2012, n° 11-17.510 : JurisData n° 2012-015717 ; Resp. civ. et assur. 2012, étude 8, par
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S. Hocquet-Berg ; JCP G 2012, 1036, note Sargos ; D. 2012, p. 2277, note M. Bacache ; D. 2013, p. 40, obs. Gout.
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(2) Larticle 1386-6 (al. 1) du Code civil dispose que :

« Est producteur, lorsqu'’il agit a titre professionnel, le fabricant d’'un produit fini, le producteur d’'une matiére premiére, le
fabricant d’'une partie composante ».

(3) centres d»études et de conservation des oeufs et du sperme (CECOS).
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(1) Cass. 1re civ., 13 nov. 1996, n° 95-20.753 : JurisData n° 1996-004252 ; Bull. civ. 1996, |, n® 402.

(2) V. Cass. 1re civ., 28 juin 2012, n® 11-21.287 :
« la cour d’appel a pu déduire I'existence d’un lien de causalité direct et certain entre la contamination de Mme Y... par le
VIH et les transfusions de sang contaminé regues par Halim X... sans lesquelles le dommage ne se serait pas produit ; ».

gt | Bulea (19318 (po 9 @8y Baltl s (3)
(4) J. Peigné, Les personnes responsables : producteurs et distributeurs de produits de santé défectueux : RD sanit.
soc. 2008, p. 1015.

(5) M. Bacache-Gibeili, Les obligations, la responsabilité civile extracontractuelle : Economica, 2e éd. 2012, n° 681.
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(1) C.civ., 1386-11.

(2) Larticle 1386-6 (al. 2) dispose :

« Est assimilée a un producteur pour I'application du présent titre toute personne agissant a titre professionnel :

1° Qui se présente comme producteur en apposant sur le produit son nom, sa marque ou un autre signe distinctif ;

2° Qui importe un produit dans la Communauté européenne en vue d’une vente, d’une location, avec ou sans promesse
de vente, ou de toute autre forme de distribution ».

(3) L'ancien article 1386-7 du Code civil dispose que :
« Le vendeur, le loueur, a I'exception du crédit-bailleur ou du loueur assimilable au crédit-bailleur, ou tout autre fournis-
seur professionnel est responsable du défaut de sécurité du produit dans les mémes conditions que le producteur ».

(4) J. Peigné, Les personnes responsables : producteurs et distributeurs de produits de santé défectueux : RD sanit.
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(5) A. Laude, La responsabilité des produits de santé, op. cit., p. 190, et les auteurs cités par elle.

dueall dyhll latiol i ge duiaoll dgduall \

31



T\ /

V1,0 Y 3950 A ghune OF pian (U1 a9 )9 ¥ d g | Wllolin 3y gucy J3 B @i lS
VAY ghae Auie) 5,0 IS Zil Ao ga )y paield s Ol dude Lol 13

2 (i paY) (AL (9ILAYY (pe 741386 ALY (pad Jauad

7-1386 83101 ad Jorkad 113y W1 00aa Lud yat dirgyg¥ | Jutal!l deSime OILED | Ciads
5318 g ) 2004 ycoss 9 2 1343- 2004 @8 5 ¢3g3Lat Lo pluiols ity g 3t O g3LaN (ya
Aillae (S5 @ &Mald ] O Lial Ay g 931 Jotal | AaSoms & i | a8 13 o g - (40 29
5y W1 008 383 Les 20067 (ke 14 2 &3 jiio] @S Lut y8 GGy 1959 Y1 A 52l8
ol e 2993 din 5 po LoLe Reaomuin el (5,518 G313 B3t ik Jtad (511
L O gLAT (e 7-1386 3Lt Compn | (Jyall| day 2006 o 11 5 2. 406-2006 @ 5 (s 93L&t
2 23 ae Lo a3t @SLd Old wBgpa0 il il OIS B b Lo Gl paii (ud 4all
Ja3ae y 3538 61 5ol 3ot slaws¥1 2y U1 0Sm 2 6201 2 31 5T by Tl ¥!
Alge O it gl03g) (ye e 131 W il | 2 g3ee o g pb (pulth & @i Ao Sk pse (ye
g it el AALS eyl (ye 1 gl 3

ALaSI A Loy iy Jooaid | iay s 348 ) 3t (5 93LAT1 (e 7-1386 B3t e O (63
tosall G Sl pial (g 39380 Tl g e il (4 @3 5] A1 e An o iy 38
Al ey T o 39341 B e Of I

38 (yo Wm0 pue Jo¥ 1 slo p Ha1g5 ) ¥1 0, ¥ 3930 Al ghue O e £l
3 g IS LI g 0393 (30 Bsh sioms @ 35580 O 2 (paSs 568 AT Lal it gt

(1) CJCE, 25 avr. 2002, Commission des Communautés européennes c/ République Frangaise, aff. C-52/00 : JurisData
n°® 2002-185478 ; JCP G 2002, I, 177, obs. G. Viney ; D. 2002, p. 1670, obs. C. Rondey ; D. 2002, p. 2462, note Ch.
Larroumet ; D. 2002, p. 2935, note Pizzio ; D. 2003, p. 463, obs. D. Mazeaud ; RTD civ. 2002, p. 523, obs. P. Jourdain ;
RTD civ. 2002, p. 868, obs. P. Raynard ; Contrats, conc. consom. 2002, comm. 117, note G. Raymond ; RTD com. 2002,
p. 585, obs. Luby ; RDC 2003, p. 117, obs. Ph. Brun ; D. 2002, p. 2458 par J. Calais-Auloy. — Ch. Laporte, Responsa-
bilité du fait des produits défectueux : la France condamnée : Contrats, conc. consom. 2002, chron. 20.

(2) CJCE, 14 mars 2006, aff. C-177-04 : JCP G 2006, I, 10082, note L. Grynbaum ; JCP G 2006, |, 166, obs. Ph. Stoffel-
Munck ; RTD civ. 2006, p. 265, obs. P. Rémy-Corlay ; RTD civ. 2006, p. 335, obs. P. Jourdain ; D. 2006, p. 1936, obs.
Ph. Brun ; Gaz. Pal. 2006, somm. p. 1986, obs. J. Peigné ; RDC 2006, p. 835, obs. J.-S. Borghetti.

(3) « Sile producteur ne peut étre identifié, le vendeur, le loueur, a I'exception du crédit-bailleur ou du loueur assimilable
au crédit-bailleur, ou tout autre fournisseur professionnel, est responsable du défaut de sécurité du produit, dans les
mémes conditions que le producteur, @ moins qu'il ne désigne son propre fournisseur ou le producteur, dans un délai de
trois mois a compter de la date a laquelle la demande de la victime lui a été notifiée ».
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(1) « Le recours du fournisseur contre le producteur obéit aux mémes régles que la demande émanant de la victime
directe du défaut. Toutefois, il doit agir dans I'année suivant la date de sa citation en justice ».

(2) « Les dispositions du présent titre s’appliquent a la réparation du dommage qui résulte d’'une atteinte a la personne.
Elles s’appliquent également a la réparation du dommage supérieur @ un montant déterminé par décret, qui résulte d’'une
atteinte a un bien autre que le produit défectueux lui-méme ».

(3) « Les clauses qui visent a écarter ou a limiter la responsabilité du fait des produits défectueux sont interdites et
réputées non écrites ».
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(4) Cass. 1re civ., 9 juill. 2003, n° 00-21.163 : JurisData n° 2003-019915 ; Bull. civ. 2003, I, n° 173 ; Resp. civ. et assur.

2003, comm. 268.
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(1) CJCE, 25 avr. 2002, Commission des Communautés européennes ¢/ République Frangaise, aff. C-52/00 : JurisData
n°® 2002-185478 ; JCP G 2002, I, 177, obs. G. Viney ; D. 2002, p. 1670, obs. C. Rondey ; D. 2002, p. 2462, note Ch.
Larroumet ; D. 2002, p. 2935, note Pizzio ; D. 2003, p. 463, obs. D. Mazeaud ; RTD civ. 2002, p. 523, obs. P. Jourdain ;
RTD civ. 2002, p. 868, obs. P. Raynard ; Contrats, conc. consom. 2002, comm. 117, note G. Raymond ; RTD com. 2002,
p. 585, obs. Luby ; RDC 2003, p. 117, obs. Ph. Brun ; D. 2002, p. 2458, par J. Calais-Auloy. — Ch. Laporte, Responsa-
bilité du fait des produits défectueux : la France condamnée : Contrats, conc. consom. 2002, chron. 20.

(2) Larticle 1386-2 du Code civil dispose : « Les dispositions du présent titre s’appliquent a la réparation du dommage
qui résulte d’'une atteinte a la personne.

Elles s’appliqguent également a la réparation du dommage supérieur a un montant déterminé par décret, qui résulte d’'une
atteinte a un bien autre que le produit défectueux lui-méme ».

(3) « Toutefois, pour les dommages causés aux biens qui ne sont pas utilisés par la victime principalement pour son
usage ou sa consommation privée, les clauses stipulées entre professionnels sont valables ».
3 5l 935 Ol 59 pnell dle ombiaes ISV dogin (G5l 5 piall (5 (sdas gall1 O AaSndl 028 sLiad 2 5,301 (yo (4)
e 55t AeSme L ypclily AT (501 28131 Jilan (o 0L 51 5 mial) 35 Ol bl Lk 2 e 389 OIS 51 Jailly a8
bt ©ga g Lo jlins (pe 9l g9 il le muaiiy as¥1 ) pall (ge (20 5o g Alasmt (2S5 Al Gl e Laelind cialsl
Olg + Bhemdt wd e cluall ey Wl 2. s ¥ ) juiall (4o Lias 523 501511 g1 a1 gh Blaswiat puc oalie Las BN ol £195¥1 (e
5 dsde (ST1 Jam (S Lo Lotas s ¥ s Lians gudans sl g olias 1 g (a5 Lo 50 @S Mg i ($501 (o3|
ool Gl e By ¥ o Bslaitly el (s a1y (53 1 RSl B Gl ¢l e g ¥ oo asliwi 2 LBy 0195 Le
- Ailiad 28 Wit — 182 @8y (yalall — Ll fy A0dt! Al Y - Luall Zaslod ¥ | St . Botaill 2. 4d Cunad Loy LeSanll Cunad
220081019 Zuulond | 5y 13

buay Loy 59950 4498 (3iku a oo (Jland | dasms alaias /5538l (D)

dueall dyhll latiol i ge duiaoll dgduall \




T\ /

t a9l Cx gl ptt dog 5

AuliolS P LAl 12 o1 1553 dc 435 OIS #15u Mad Ladly (g1 MLaione  piall (1555 of (1
O o sl 20Ul 2. Gandt ddaad A Gigle pd (a5 )51 le Jaa¥ | (ug mtds paind
i Bue oy W1 dede glad GF COIS Ol Shidie Lgl oo paiew ST 1 po¥1 201
ALYy pall Lol . Tal s ¥ Aadly g Addoe Al 5 md ¥ AU O i e
Mg ady uB Jalowe 5 i (30 an 9aid | (e W g 698 911 i A3 (dide (yny gat DM
@oiw) ypall aBg OB () pual! 3asD do yd (Ao B9850 L (aygail| G181 Wady ¥
-pRngaid) Baviun @t ) pal) ady @ Ol (plangaid! Hg il

Craad| 98 ciall ddall mit) Jleaiul 055s O ines Ol pdlie 5 rall 05 O (2
e g opad o I (1aad Jleainw ¥ 1as Glo 6,5 18 (o il 5 o p g8 gt ,aldl
B(PPR PO (PRVILCFAERPPL RS TOM (PRI PUS [V PRER T pw o9 JE VN
D pilin gy day 0 gl 431azad (ulal @il Jadd |pdlie )pis dar Lo ¥ Lgic
A 8 (o8 L1 318 50ne sl 31 nid] iin ] i callo g ASLeni 5163 Lk
£9998 1l ;d Lo Jlasiaw¥ 1128 OIS Ladlg ccomt! udall miidf Jloaiu § piloe
9T VB alint) din 9) cullad @t g dilens Cugdl W o juad d3liad W gld i sl olia

(6)

PO R SO PRV T PYRY

1998 gsle 19 2. jabluall (53Lat ! Lgde Guday illy (i gaild ALLEN 1 o ¥ Lo &5l a
Os3l8y Glgutl Bales (9318 g (o palt Il Og3LaN (po Ly Lag 1-1386 afgdl s1)
LCpall) (s g plaTl | (g0 pad O JEIS (S5 1HLe M1 Adatl & kelat !

T6uo (Ealudl g 1 sl ¥l suse 3 geme il dema /3Ll (1)

b otas La g 6650 2006 & palat) — A yall Aagidl s usly¥ 1 ud ALY jabuae (b e sl /593801 (2)

biay Loy 5960 44508 (3alu aa po (Jlond | damms alaias /giSatt (3)

L1800 ¢ 13882005 (s yiSur ¥ — caylatl Blaie 1IN j3luae (9215 ewd e jeaw /93801 (4)

940 il g 0 (Jald s et /593801 (D)

sl (a3 8T iple da gy A1 o) AT € 3 i3l O 33LAT 7 3 2 o 511 18y 9haad | e 313 s /59381 (6)
790 s 4708 2004 pu ¢ y-iSur¥ 1 —cBylall

Ulotlwapnia-yid apallateaiéyn /

36




O9=cirall gy el ST Cllaed!

sy paillg Jliatl Jaall CSG jo (ri acde W3Me D193 dol y0dl pue

GO s piall (ye Johus gl OF e uud 528l Aat! Og3LAN (re 1-1386 BalLl (i
DY T 59 puall g ing U pe IS 5 g G 2 s A

39500 Sl 1 aily cligiat| dolos 915 (po 9 B2l 2 (S1HLe ¥l g ol G Jolall 29
Shat adad ,dg3 ane e Jlun LeS LS MG ly Zaludf plusiw! e @ald) juall (e
Lesle B 9l Lgie (plall SLLaall 55 puie (30 g Batone 2cea) 3,50 IO 5 jaal  aleuld
A Zabuad| OIS [31g (5398 (pa 5l s eiuad U1 ol gall (b g IS AlT3y (llghud | o
392989 i Ao O3 gl 963 - (Frw Lee ddaliaidl pild g il A g3ue CeolB Lutows
239300 s pad 03 Ly LeS 393805y peail | Cy Aaniie HESMe

(5o LS 2015 Ggar (o yg pudally Bga (3o 3958 gl il (s e 392 g O3] do iy
2yl il gl piles |y puiaie (553 Of W1 Iingd

sllgiud | gl igtl e 1998 gale 192 yalialt 389-98 @8 () g3lall Goudal
9 OnStgians 1531 &1 guu (g 5 it e 1998 gale 192 j3lualti 389-98 @8 (s g3Latl Gukas
g i Aales 9318 (pud g AT H93ETI 2 A g3l ols Antlan Coad Lis (pag - (g

Ladatll dcdall Ol O J gLl ¢ pan gaild ALLETI Hl y ¥ Lig O ey
Adael! Acdal! Oloniialt : g 31 il
:;\..Q..da." Ol | o yad

9 Joiie Jle JS ails ple IS i) uud a1 30l (g3LAY Y (re 3-1386 5ol cid o
OndIgal! pag 2959 A 511 o eaviie L pall ng . Jgdie b Jle 2 Lvants OIS

(1) « Le producteur est responsable du dommage causé par un défaut de son produit, qu’il soit ou non lié par un contrat
avec la victime ».

(2) V. F. Dreifuss-Netter, Feue la responsabilité civile contractuelle du médecin ? : Resp. civ. et assur. 2002, étude 17.
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(1) « Est un produit tout bien meuble, méme s'il est incorporé dans un immeuble, y compris les produits du sol, de
I'élevage, de la chasse et de la péche. L'électricité est considérée comme un produit ».
G. Viney et P. Jourdain, op. cit., n°® 773.

(2) CJCE, 10 mai 2001, n° C-203/99, Henning Veedfald ¢/ Arthus Amtskommune : JurisData n° 2001-156488 ; JCP G
2002, 1, 10141, note H. Gaumont-Prat ; D. 2001, p. 3065, note P. Kayser ; RTD civ. 2001, p. 898, obs. P. Jourdain) un
produit capillaire (CA Poitiers, 19 févr. 2003, n° 00/02099 : JurisData n® 2003-213180.

(3) CA Paoitiers, 19 févr. 2003, n° 00/02099 : JurisData n° 2003-213180.
(4) CAParis, 14 mars 2003, n° 2002/18338 : JurisData n° 2003-212506.
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(1) C. Mascret, La loi sur les produits défectueux et les «éléments ou produits issus du corps humain» : LPA 1999,
n°® 23, p. 15.

(2) http://www.who.int/bulletin/volumes/91/5/12-116988/ar/
(3) Ph. le Tourneau, Droit de la responsabilité et des contrats : Dalloz Action 2012/2013, n° 8367.

(4) CE, 27 janv. 2010, n° 313568, Hospices civils Lyon et CHU Besangon : JurisData n® 2010-000210 ; JCP A 2010,
n° 2189, note N. Albert.
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(1) « Le demandeur doit prouver le dommage, le défaut et le lien de causalité entre le défaut et le dommage ».
(2) CA Paris, 17 avril 2015, N° de RG: 14/10164.

(3) (V. Ph. le Tourneau, qui qualifie le défaut de «clé de voute de la loi» : Droit de la responsabilité et des contrats : Dal-

loz Action 2012/2013, n° 8417.
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(1) « Un produit est défectueux au sens du présent titre lorsqu’il n’offre pas la sécurité a laquelle on peut Iégitimement
s’attendre ».

(2) ence sens, G. Viney et P. Jourdain, Les conditions de la responsabilité : 3e éd. 2006, n° 774. — Ph. Brun, Responsabil-
ité civile extracontractuelle : 2e éd. 2009, n° 739. —J.-S. Borghetti, note ss Cass. 2e civ., 26 sept. 2012 : D. 2012, p. 2853.

(3) CAParis, 17 avril 2015, N° de RG: 14/10164.
Al sl Y aseal) cliiall 5 Alyall Liga pail 518 ¢ 5 ke e (Y1l (4)
lgiadl dles (ls 3 2006 il 24 5 gala3Y) o S Al AU (L 2007 2l 12 685 ¢l 55l elaa U1 e 1 A 531 (5)
(6) «pour protéger l'intégrité physique et les biens du consommateur, la détermination du caractére défectueux d’un

produit doit se faire en fonction non pas de I'inaptitude du produit a 'usage, mais du défaut de sécurité a laquelle le grand
public peut Iégitimement s’attendrex»(Dir. 25 juill. 1985, consid. n° 6).

(7) Cass. 1re civ., 3 mars 1998, n° 96-12.078 : JurisData n° 1998-000955 ; Bull. civ. 1998, I, n® 95 ; D. 1999, p. 36, note
G. Pignarre et Ph. Brun.

(8) G. Viney et P. Jourdain, Les conditions de la responsabilité, Traité de droit civil : LGDJ, 3e éd. 2006, n° 774-1.
A. Laude, La responsabilité des produits de santé : D. 1999, chron. p. 189, et la jurisprudence citée par lui.

(9) Cass. 1re civ., 22 oct. 2009, n° 08-15.171 : JurisData n° 2009-050013 ; Contrats, conc. consom. 2010, comm. 61,
note G. Raymond ; RDC 2010, p. 619, note J.-S. Borghetti.
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(1) « Le producteur peut étre responsable du défaut alors méme que le produit a été fabriqué dans le respect des régles
de I'art ou de normes existantes ou qu'il a fait I'objet d’une autorisation administrative ».
Vana puaaiie ol el 53 JS3 A Al Aaladl s Aala A8ad) e oty cadl o EVasal) clusd) g Aaall ige o518 G0 67 & ol pasi (2)
Sl o5l e (g3 il 8 LSV e ) 350 Al ) smaisall gf e sall sl <1 8V e A SlaiV 5 A el il A Ll 5 e sleall
Aadla S 1Y uaniiadl sl el sl Jsada elel g 5 -3 L joalia s panivaall sl el sall S 55 8 Ja 3 Alladl) o gall sland 2- 2a 5 ) dim say sumniosdll
il i el sall Jlasindy ¢ 5 A @l iadl) g Sladadll -5 guasiisall ol sall aiiall iaall avd -4 Cune (03 S sy o5 Jlaaiud
(3) V. P. Sargos, Lyinformation sur les médicaments — Vers un bouleversement majeur de happréciation des responsa-
bilités : JCP G 1999, |, 144.
L. Grynbaum, Le défaut du produit et le lien de causalité : RD sanit. soc. 2008, p. 1026.

(4) Cass. 1re civ., 22 mai 2008, n° 06-14.952 : JurisData n° 2008-043969 ; JCP G 2008, I, 10131, note L. Grynbaum ;
Bull. civ. 2008, I, n° 147 ; Resp. civ. et assur. 2008, étude 8, par Ch. Radé ; RTD civ. 2008, p. 492, note P. Jourdain ;
D. 2008, p. 1544, obs. |. Gallmeister et p. 2897, obs. P. Jourdain ; Gaz. Pal. 9 oct. 2008, n° 283, p. 49, note S. Hocquet-
Berg ; RD sanit. soc. 2008, p. 578, obs. J. Peigné ; RTD com. 2009, p. 200, obs. B. Bouloc.

(5) Cass. 1re civ., 6 oct. 2011, n° 10-21.709 : JurisData n° 2011-022142.
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(1) Ch. Radé, Bilan de 10 ans d»application de la loi Kouchner : Le sort des produits de santé in 10 ans dvapplication de
la loi Kouchner, ss dir. de L. Bloch : RGDM, n° spécial 2013, p. 107.

(2) G.Viney, La mise en place du systéme francais de responsabilité des producteurs pour le défaut de sécurité de
leurs produits, Mél. Aubert : Dalloz, 2005, spéc. p. 342 et 343. — V. également, Ph. Stoffel-Munck, obs. ss Cass. 1re civ.,
24 janv. 2006, n° 03-19.534 : JurisData n° 2006-031778 ; JCP G 2006, I, 166, n° 15. — L. Grynbaum, Le défaut du produit
et le lien de causalité : RD sanit. soc. 2008, p. 1026.

(3) en ce sens, L. Grynbaum et J.-M. Job, note ss Cass. 1re civ., 5 avr. 2005, n° 02-11.947 et n° 02-12.065 : JurisData
n°® 2005-027915 ; JCP G 2005, II, 10085. — V. également, Ph. Stoffel-Munck, obs. ss Cass. 1re civ., 24 janv. 2006, n° 03-
19.534 : JurisData n° 2006-031778 ; JCP G 2006, |, 166, n° 15.

Contra, Ch. Quézel-Ambrunaz, note JCP G 2012, n° 46, p. 1199.

(4) Cass. 1re civ., 19 mars 2009, n° 08-10.143 : JurisData n° 2009-047491.
(5) L. Grynbaum, Le défaut du produit et le lien de causalité : RD sanit. soc. 2008, p. 1026.

(6) J.-S. Borghetti, Quelles responsabilités pour les laboratoires de médicaments danger€ux ? in Les responsabilités
du fait des médicaments dangereux, ss dir. de S. Hocquet-Berg : RGDM, n° spécial 2012, p. 26.

(7) Cass. 2e civ., 26 sept. 2012, n° 11-17.738 : JurisData n° 2012-021498 ; JCP G 2012, n° 46, p. 1199, note Ch.
Quézel-Ambrunaz ; Resp. civ. et assur. 2012, comm. 350, note S. Hocquet-Berg ; D. 2012, p. 2373, entretien avec Ch.
Radé ; D. 2012, p. 2853, note J.-S. Borghetti ; D. 2012, p. 2304, obs. |. Gallmeister.
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(1) «un effet indésirable qui laisse subsister le caractére favorable du bilan bénéfices-risques ne suffit pas en effet a
prouver bexistence du défaut» (G. Viney, D. 2010, p. 391).

(2) Cass. 1re civ., 24 janv. 2006, n° 03-19.534 : JurisData n° 2006-031778 ; JCP G 2006, |, 166, n° 15, obs. Ph. Stoffel-
Munck ; Bull. civ. 2006, I, n° 33 ; Resp. civ. et assur. 2006, comm. 91 ; D. 2006, p. 1273, note L. Neyret ; D. 2006,
p. 1938, obs. Ph. Brun ; JCP G 2006, Il, 10082 (1re esp.), note L. Grynbaum ; Contrats, conc. consom. 2006, comm. 77,
note L. Leveneur ; LPA 3 mars 2006, concl. Sarcelet ; RD sanit. soc. 2006, p. 495, note Peigné (2e esp.) ; RDC 2006,
p. 841, obs. J.-S. Borghetti ; RTD civ. 2006, p. 325, obs. P. Jourdain.

(3) V. J. Calvo, La responsabilité du fait des effets secondaires des produits de santé : LPA 16 févr. 1999, p. 14).
(4) Cass. 1re civ., 22 janv. 1991, n° 89-11.699 : Bull. civ. 1991, I, n° 30 ; RTD civ. 1991, p. 539, obs. P. Jourdain.

(5) Cass. 1re civ., 23 nov. 2004, n° 03-17.939 : JurisData n° 2004-025835.
Cass. 1re civ., 22 nov. 2007, n® 05-20.974 : JurisData n° 2007-041473 ; JCP G 2007, Il, 10069, note |. Corpart ; Bull. civ.
2007, I, n° 366 ; Resp. civ. et assur. 2008, comm. 31, note S. Hocquet-Berg.
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(2) Cass. 2e civ., 26 sept. 2012, n® 11-17.738 : JurisData n° 2012-021498 ; JCP G 2012, n° 46, p. 1199, note Ch. Qué-
zel-Ambrunaz ; Resp. civ. et assur. 2012, comm. 350, note S. Hocquet-Berg ; D. 2012, p. 2373, entretien avec Ch.
Radé ; D. 2012, p. 2853, note J.-S. Borghetti ; D. 2012, p. 2304, obs. I. Gallmeister ; Rev. Lamy dr. civ. 2012/99, p. 15,
note O. Gout ; D. 2013, p. 40, obs. Ph. Brun.
Cass. 1reciv., 22 mai 2008, n° 06-14.952, n° 05-20.317, n° 06-10.967, n° 06-18.848 et n° 05-10.593 : JurisData
n°® 2008-043969, n° 2008-044123 et n° 2008-043968 ; JCP G 2008, I, 10131, note L. Grynbaum ; Bull. civ. 2008, I,
n°® 147, 148 et 149 ; Resp. civ. et assur. 2008, étude, 8 par Ch. Radé ; RTD civ. 2008, p. 492, note P. Jourdain ; D. 2008,
p. 1544, obs. |. Gallmeister, et p. 2897, obs. P. Jourdain ; Gaz. Pal. 9 oct. 2008, n° 283, p. 49, note S. Hocquet-Berg ; RD
sanit. soc. 2008, p. 578, obs. J. Peigné ; RTD com. 2009, p. 200, obs. B. Bouloc.
(3) V. critiquant cette position, J.-S. Borghetti : D. 2012, p. 2853 et bapprouvant, Ch. Radé : D. 2012, p. 2373.
Ch. Radé, Bilan de 10 ans d»application de la loi Kouchner : Le sort des produits de santé in 10 ans d>application de la
loi Kouchner, ss dir. de L. Bloch : RGDM, n° spécial 2013, p. 107.
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(1) V. J.-Ph. Confino, La mise en circulation dans la loi du 19 mai 1998 sur la responsabilité du fait des produits défec-
tueux : Gaz. Pal. 2001, p. 583.

(2) V. G. Viney, La mise en place du systeme francais de responsabilité des producteurs pour le défaut de sécurité de
leurs produits, Mél. Aubert : Dalloz, 2005, p. 329.

(3) « Un produit est mis en circulation lorsque le producteur s’en est dessaisi volontairement ».

(4) CJCE, 9 févr. 2006, Declan O>Byrne ¢/ Sanofi Pasteur MSD Ltd, aff. C. 127/04 : JCP G 2006, Il, 10083, note J.-
C. Sarka ; JCP G 2006, I, 166, n° 14, obs. Ph. Stoffel-Munck ; D. 2006, p. 1261, obs. C. Nourissat ; D. 2006, p. 1937,
obs. Ph. Brun ; Gaz. Pal. 2006, somm. p. 1982, obs. L. Grynbaum ; RTD civ. 2006, p. 265, obs. Rémy-Corlay ; RTD civ.
2006, p. 331, obs. P. Jourdain.

(5) P. Jourdain, obs. RTD civ. 2006, p. 331 et Ph. Stoffel-Munck, obs. JCP G 20086, I, 166, n° 14.
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(2) CJCE, 10 mai 2001, Veedfald, aff. C-203-99 : JCP G 2002, II, 10141, note H. Gaumont-Prat ; D. 2001, p. 3065, note
Kayser ; RTD civ. 2001, p. 898, obs. P. Jourdain ; D. 2001, p. 988, obs. Raynard ; RTD com. 2001, p. 827, obs. Luby.
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(1) M. Guégan, Les produits de santé concernés : RD sanit. soc. 2008, p. 1009.
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(1) Cass. 1reciv., 5avr. 2005, n° 02-11.947 et n° 02-12.065 : JurisData n° 2005-027915 ; JCP G 2005, I, 10085,
note L. Grynbaum et J.-M. Job ; JCP G 2005, I, 149, obs. G. Viney ; Bull. civ. 2005, I, n° 173 ; D. 2005, p. 2256, note
A. Gorny ; D. 2006, p. 1931, obs. P. Jourdain et p. 1938, obs. Ph. Brun ; RTD civ. 2005, p. 607, obs. P. Jourdain ; Dr. et
patrimoine 2005, p. 104, obs. F. Chabas ; Resp. civ. et assur. 2005, comm. 189, obs. Ch. Radé.

(2) En ce sens, S. Hocquet-Berg, A qui doit profiter le doute scientifique ? : Rev. Lamy dr. civ. 2004, n° 1, p. 11. — Ch.
Radé, Causalité juridique et causalité scientifique : de la distinction a la dialectique in Les responsabilités du fait des
médicaments dangereux, ss dir. de S. Hocquet-Berg : RGDM, n° spécial 2012, p. 45 ; D. 2012, p. 112.

(3) L.2002-303, 4 mars 2002, art. 102, al. 1: «En cas de contestation relative a I'imputabilité par le virus de I'hépatite
C antérieure a la date d’entrée en vigueur de la présente loi, le demandeur apporte des éléments qui permettent de
présumer que cette contamination a pour origine une transfusion de produits sanguins labiles ou une injection de mé-
dicaments dérivés du sang. Au vu de ces éléments, il incombe a la partie défenderesse de prouver que cette transfusion
ou cette injection n’est pas a I'origine de la contamination. Le juge forme sa conviction aprés avoir ordonné, en cas de
besoin, toutes les mesures d’instruction qu’il estime utiles. Le doute profite au demandeur».
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(1) «lorsqu’une personne démontre, d’'une part, que la contamination dont elle est atteinte est survenue a la suite de
transfusions sanguines, d’autre part, qu’elle ne présente aucun mode de contamination qui lui soit propre, il appartient au
centre de transfusion sanguine, dont la responsabilité est recherchée, de prouver que les produits qu’il a fournis étaient
exempts de tout vice» (pour la Cour de cassation, V. Cass. 1re civ., 9 mai 2001, n° 99-18.161 et n° 99-18.514 : Bull.
civ. 2001, I, n° 130 ; D. 2001, p. 2149, rapp. P. Sargos ; RTD civ. 2001, p. 889, obs. Jourdain. — Cass. 1re civ., 17 juill.
2001, n° 00-10.883 et n° 00-10.299 (2e esp.) : JurisData n® 2001-010676 ; Bull. civ. 2001, I, n° 23 ; Resp. civ. et assur.
2001, comm. 363, note Agard ; RTD civ. 2001, p. 889, obs. P. Jourdain. — Cass. 1re civ., 18 juin 2002, n° 01-00.381 :
JurisData n°® 2002-014853 ; Bull. civ. 2002, I, n° 169. — Cass. 1re civ., 2 juill. 2002, n° 00-15.848 : Bull. civ. 2002, I,
n°® 182 ; Resp. civ. et assur. 2002, comm. 332 ; D. 2002, p. 2517. — Cass. 1re civ., 7 févr. 2006, n° 04-20.256 : JurisData
n°® 2006-032051 ; Bull. civ. 2006, I, n° 61 ; D. 2006, p. 533. — Pour le Conseil d’Etat, V. CE, 15 janv. 2001, Shames,
n°® 208958 : JurisData n° 2001-061988 ; D. 2001, p. 2924, note D. Dendoncker ; Resp. civ. et assur. 2002, comm. 1,
obs. Ch. Guettier).

(2) CE, 15 janv. 2001, Shames, n° 208958 : JurisData n® 2001-061988 ; D. 2001, p. 2924, note D. Dendoncker ; Resp.
civ. et assur. 2002, comm. 1, obs. Ch. Guettier. — Cass. 1re civ., 9 mai 2001, n° 99-18.161 et n° 99-18.514 : Bull. civ.
2001, I, n° 130 ; D. 2001, p. 2149, rapp. P. Sargos ; RTD civ. 2001, p. 889, obs. Jourdain.

(3) Cass. 1re civ., 18 juin 2002, n° 01-00.381 : JurisData n° 2002-014853 ; Bull. civ. 2002, I, n° 169 ; Resp. civ. et assur.
2002, comm. 292.

(4) Cass. 1re civ., 18 mars 2003, n° 01-01.073 : JCP G 2003, IV, 1869 ; Bull. civ. 2003, I, n° 75 ; Resp. civ. et assur. 2003,
comm. 176. — V. également, Cass. 1re civ., 4 mars 2003, n° 01-14.395 : JurisData n° 2003-018000 ; JCP G 2003, 1V, 1769.
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(1) Cass. 1re civ., 24 févr. 2004, n° 02-20.515 : JurisData n® 2004-022460 ; JCP G 2004, IV, 1801 ; Bull. civ. 2004, I, n° 63.
(2) Cass. 2e civ., 15 déc. 2005, n° 05-06.005 : JurisData n° 2005-03162.

(3) Cass. 1re civ., 5 mars 2009, n° 08-14.729 : JurisData n° 2009-047241 ; Bull. civ. 2009, |, n° 47 ; Resp. civ. et assur.
2009, comm. 102, note Ch. Radé.

(4) CA Versailles, 2 mai 2001, n° 283, SKB c/ Leroy et n° 284, SKB c/ Jeanpert : RTD civ. 2001, p. 891, obs. P. Jourdain ;
D. 2001, p. 152, confirmant TGI Nanterre, 5 juin 1998 : D. 1999, somm. p. 246, obs. Revel ; D. 1999, somm. p. 336, obs.
Galloux ; Gaz. Pal. 1999, 2, somm. 620, obs. Beslay. — V. également, CA Versailles, 12 sept. 2003 : D. 2003, p. 2549.

(5) Cass. 1re civ., 20 sept. 2003, n° 01-13.063 : JurisData n° 2003-020386 ; JCP G 2003, I, 10179, note Jonquet,
Maillols, Mainguy et Terrier ; JCP G 2004, |, 101, n° 23, obs. G. Viney ; Bull. civ. 2003, I, n° 188 ; Rev. Lamy dr. civ.
2004/01, p. 11, note S. Hocquet-Berg ; D. 2003, p. 38, note L. Neyret ; D. 2004, p. 898, note Serinet et Mislawski ; LPA
22 avr. 2004, p. 9, note G. Mémeteau ; RTD civ. 2004, p. 101, obs. P. Jourdain ; Contrats, conc. consom. 2003, comm.
177 et repére 10, par F. Paul ; Resp. civ. assur. 2003, chron. 28, par Ch. Radé

(6) Cass. 1re civ., 24 janv. 2006, n° 02-16.648 : JurisData n° 2006-031776 ; JCP G 20086, I, 10082, note L. Grynbaum ;
Bull. civ. 2006, I, n° 35 ; Resp. civ. et assur. 2006, comm. 89 et 90, note Ch. Radé ; RTD civ. 2006, p. 323 ; D. 2006,
p. 1930, obs. P. Jourdain.
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(1) Cass. 1re civ., 24 sept. 2009, Ferrero-Pesenti, n° 08-16.305 : JurisData n® 2009-049537 : JCP G 2009, p. 381, note
S. Hocquet-Berg ; Bull. civ. 2009, I, n° 187 ; Resp. civ. et assur. 2009, étude 15 par Ch. Radé ; D. 2009, p. 2342, obs.
I. Gallmeister ; D. 2010, p. 51, obs. Ph. Brun ; RD sanit. soc. 2009, p. 1161, obs. J. Peigné ; RTD civ. 2010, p. 111, obs.
P. Jourdain.

(2) Cass. 1re civ.,, 22 mai 2008, n° 06-14.952, n° 05-20.317, n° 06-10.967, n° 06-18.848 et n° 05-10.593 : JurisData
n°® 2008-043969, n° 2008-044123 et n° 2008-043968 ; JCP G 2008, I, 10131, note L. Grynbaum ; Bull. civ. 2008, I,
n°® 147, 148 et 149 ; Resp. civ. et assur. 2008, étude 8, par Ch. Radé ; RTD civ. 2008, p. 492, note P. Jourdain ; RTD
civ. 2008, p. 1544, obs. |. Gallmeister ; D. 2008, p. 2897, obs. P. Jourdain ; Gaz. Pal. 9 oct. 2008, n° 283, p. 49, note
S. Hocquet-Berg ; RD sanit. soc. 2008, p. 578, obs. J. Peigné ; RTD com. 2009, p. 200, obs. B. Bouloc.

(3) CE, 9 mars 2007, n° 267635, n° 285288, n° 283067 et n° 278665 : JurisData n° 2007-071542, n° 2007-071606,
n°® 2007-071605 et n° 2007-071545 ; JCP G 2007, Il, 10142, note A. Laude ; Gaz. Pal. 7 juin 2007, p. 43, note S. Hoc-
quet-Berg ; Rev. Lamy dr. civ. 2007, p. 44, Ph. Pierre ; AJDA 2007, p. 861, concl. T. Olson ; D. 2007, p. 2204, note
L. Neyret ; D. 2007, p. 2897, obs. Ph. Brun et P. Jourdain ; RD sanit. soc. 2007, p. 543, obs. D. Cristol.

(4) Cass. 1re civ., 25 juin 2009, n° 08-12.781 : RTD civ. 2009, p. 723, obs. P. Jourdain.
Cass. 1re civ., 10 juill. 2013, n° 12-21.314 : JurisData n° 2013-014890 ; Resp. civ. et assur. 2013, comm. 268 ; 2e esp.,
et étude 6, D. Bakouche.

(5) Cass. 1re civ., 25 nov. 2010, n° 09-16.556 : JurisData n° 2010-021936 ; JCP G 2010, 2271, note P. Mistretta ; JCP G
2011, 160, note J.-S. Borghetti ; Bull. civ. 2010, I, n° 245 ; Resp. civ. et assur. 2011, comm. 24, note Ch. Radé ; D. 2010,
p. 2909, obs. I. Gallmeister ; RTD civ. 2011, p. 134, note P. Jourdain ; D. 2010, p. 2825, édito de F. Rome, «Pitié pour
les victimes !». — Adde Ph. Brun, Raffinement ou faux-fuyants ? Pour sortir de I'ambigtiité dans le contentieux du vaccin
contre le virus de I'hépatite B : D. 2011, p. 316.

(6) V. Ch. Radé, Causalité juridique et causalité scientifique : de la distinction a la dialectique in Les responsabilités
du fait des médicaments dangereux, ss dir. de S. Hocquet-Berg : RGDM, n° spécial 2012, p. 45; D. 2012, p. 112. —
Ph. Brun, Causalité juridique et causalité scientifique : Rev. Lamy dr. civ. 2007, supp. au n° 40. — F. Leduc, Causalité
civile et imputation : Rev. Lamy dr. civ. 2007, supp. au n° 40.

(7) P. Jourdain, obs. RTD civ. 2001, p. 891.
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(10) V. Ch. Radé, Les filles du Distilbéne victimes de discriminations : Resp. civ. et assur. 2009, étude 15.

(11) Ch. Radé, Bilan de 10 ans d»application de la loi Kouchner : Le sort des produits de santé in 10 ans d>application de
la loi Kouchner, ss dir. de L. Bloch : RGDM, n° spécial 2013, p. 107.
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(1) CA Versailles, 10 avr. 2008, n° 07/02482 : JurisData n°® 2008-009233.

(2) « Il appartenait (...) a chacun des laboratoires de prouver que son produit n>était pas a horigine du dommage»
(Cass. 1re civ., 24 sept. 2009, n° 08-16.305, Ferrero-Pesenti : JurisData n° 2009-049537 ; JCP G 2009, p. 381, note
S. Hocquet-Berg ; Bull. civ. 2009, I, n° 187 ; Resp. civ. et assur. 2009, étude 15, par Ch. Radé ; D. 2009, p. 2342, obs.
I. Gallmeister ; D. 2010, p. 51, obs. Ph. Brun ; RD sanit. soc. 2009, p. 1161, obs. J. Peigné ; RTD civ. 2010, p. 111, obs.
P. Jourdain).

(3) la Cour de cassation a jugé «qu»en cas drexposition de la victime a la molécule litigieuse, c>est a chacun des labo-
ratoires qui a mis sur le marché un produit qui la contient quil incombe de prouver que celui-ci nyest pas a horigine du
dommage» (Cass. 1re civ., 28 janv. 2010, n°® 08-18.837 : JurisData n° 2010-051305 ; Bull. civ. 2010, I, n° 22 ; Resp. civ.
et assur. 2010, comm. 80, note Ch. Radé ; Rev. Lamy dr. civ. 2010, n° 69, p. 23, note J.-P. Bugnicourt).

(4) En ce sens, G. Viney : D. 2010, p. 391. — S. Hocquet-Berg, note ss Cass. 1re civ., 24 sept. 2009, préc. — F. G>Sell-
Macrez, La preuve du lien de causalité : comparaisons franco-américaines a propos des arréts Distilbéne : LPA 29 oct.
2010, n° 216, p. 6.

(5) CA Paris, 26 oct. 2012, n° 10/18297 : JurisData n° 2012-027169 ; D. 2012, p. 2859, note Cl. Quétand-Finet.
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(1) V. P. Jourdain, Quelles responsabilités pour les fournisseurs et prescripteurs de médicaments dangereux ? in Les
responsabilités du fait des médicaments dangereux, ss dir. de S. Hocquet-Berg : RGDM, n° spécial 2012, p. 31.

(2) « Le producteur est responsable de plein droit a moins qu’il ne prouve :
[.]»
(3) L. Grynbaum, Le défaut du produit et le lien de causalité : RD sanit. soc. 2008, p. 1026.
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(1) Cass. 1reciv., 12 avr. 1995, n° 92-20.747, n° 92-11.950 et n° 92-11.975 : JurisData n° 1995-000886 et n° 1995-
000887 ; JCP G 1995, Il, 22467, note P. Jourdain ; Bull. civ. 1995, |, n® 179 et 180 ; D. 1995, inf. rap. p. 130 et 131.
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(4) Larticle 1386-14 du Code civil prévoit que «la responsabilité du producteur envers la victime n’est pas réduite par le
fait d’un tiers ayant concouru a la réalisation du dommage».
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(1) Cass. 1re civ., 21 juin 2005, n® 02-18.815 : JurisData n° 2005-029042 ; Bull. civ. 2005, I, n°® 275.
AL T RGO Lelall (39318 (e 287 @3, 53lt1 (2)
(3) — Larticle 1386-13 du Code civil indique que «la responsabilité du producteur peut étre réduite ou supprimée,

compte tenu de toutes les circonstances, lorsque le dommage est causé conjointement par un défaut du produit et par
la faute de la victime ou d’une personne dont la victime est responsable».

(4) en ce sens, Ph. le Tourneau, Droit de la responsabilité et des contrats : Dalloz Action 2012/2013, n° 8448.

(5) Cass. 1re civ.1, 17 janv. 2008, n° 06-20.107 : JurisData n° 2008-042306 ; Bull. civ. 2008, II, n® 14.
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(8) S. Hocquet-Berg, Les prédispositions de la victime, Mélanges Hubert Groutel : Litec, p. 169.

(9) Cass. 2e civ., 10 juin 1999, n° 97-20.028 : JurisData n° 1999-002347 ; Bull. civ. 1999, II, n° 116.
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(1) Larticle 1386-11 du Code civil créé par Loi n°98-389 du 19 mai 1998 - art. 1 JORF 21 mai 1998 dispose que:

« Le producteur est responsable de plein droit a moins qu'’il ne prouve :

1° Qu'il n"avait pas mis le produit en circulation ;

2° Que, compte tenu des circonstances, il y a lieu d’estimer que le défaut ayant causé le dommage n’existait pas au
moment ou le produit a été mis en circulation par lui ou que ce défaut est né postérieurement ;

3° Que le produit n’a pas été destiné a la vente ou a toute autre forme de distribution ;

4° Que I'état des connaissances scientifiques et techniques, au moment ou il a mis le produit en circulation, n’a pas
permis de déceler I'existence du défaut ;

5° Ou que le défaut est da a la conformité du produit avec des régles impératives d’ordre législatif ou réglementaire ».

(2) « Le producteur ne peut invoquer les causes d’exonération prévu es aux 4° et 5° de I'article 1386-11 si, en présence
d’un défaut qui s’est révélé dans un délai de dix ans aprés la mise en circulation du produit, il n’a pas pris les dispositions
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propres a en prévenir les conséquences dommageables ».

(1) CJCE, 25 avr. 2002, Commission des Communautés européennes c/ République Frangaise, aff. C-52/00 : JurisData

n°® 2002-185478 ; JCP G 2002, |, 177, obs. G. Viney ; D. 2002, p. 1670, obs. C. Rondey ; D. 2002, p. 2462, note Ch. Lar-

roumet ; D. 2002, p. 2935, note J.-P. Pizzio ; D. 2003, p. 463, obs. D. Mazeaud ; RTD civ. 2002, p. 523, obs. P. Jourdain ;

RTD civ. 2002, p. 868, obs. P. Raynard ; Contrats, conc. consom. 2002, comm. 117, note Raymond ; RTD com. 2002,

p. 585, obs. Luby. — V. Ch. Laporte, Responsabilité du fait des produits défectueux : la France condamnée : Contrats,

conc. consom. 2002, chron. 20.

(2) JCI. Responsabilité civile et Assurances, Fasc. 440-80 ou Civil Code, Art. 1382 a 1386, fasc. 440-80.
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(1) Ch. Larroumet, Les transpositions francaise et espagnole de la directive sur la responsabilité du fait des produits
défectueux devant la CJCE : D. 2002, p. 2462.

(2) B. Fauran, Risques de développement et produits de santé : RD sanit. soc. 2008, p. 1034 ; J. Calais-Auloy, Le risque
de développement : une exonération contestable, in Mélanges Cabrillac : Dalloz et Litec 1999, p. 81.

(3) V. O. Berg, La notion de risque de développement en matiére de responsabilité du fait des produits défectueux : JCP
G 1996, |, 3945. — P. Oudot, Le risque de développement, Contribution au maintien de la réparation : thése Dijon, 2001.

(4) B. Fauran, Risques de développement et produits de santé : RD sanit. soc. 2008, p. 1034.
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(1) en ce sens, O. Berg, La notion de risque de développement en matiére de responsabilité du fait des produits défec-
tueux : JCP G 1996, |, 3945.

(2) en ce sens, Ph. le Tourneau, Droit de la responsabilité et des contrats : Dalloz Action 2012/2013, n° 8444.
Ph. Brun, Responsabilité civile extracontractuelle : Litec, 2e éd. 2009, n° 749.

(3) CJCE, 29 mai 1997, Commission ¢/ Royaume-Uni, aff. C-300/95 : D. 1998, p. 488, note J. Penneau ; RTD civ. 1998,
p. 524, obs. J. Raynard.

(4) CA Paris, 23 sept. 2004 : D. 2005, p. 1012.

(5) « Le producteur ne peut invoquer la cause d’exonération prévue au 4° de l'article 1386-11 lorsque le dommage a été
causé par un élément du corps humain ou par les produits issus de celui-ci ».

(6) Cass. 1re civ., 12 avr. 1995, n® 92-20.747, n° 92-11.950 et n° 92-11.975 : JurisData n° 1995-000886 et 1995-000887 ;
JCP G 1995, Il, 22467, note P. Jourdain ; D. 1995, inf. rap. p. 130 et 131 ; Bull. civ. 1995, |, n° 179 et 180 ; Resp. civ. et
assur. 1995, comm. 241. — CE, ass., 26 mai 1995, N'Guyen, Jouan, Pavan, n° 143238, n° 143673 et n° 151798 : Juris-
Data n°® 1995-042582, n° 1995-600460 et n° 1995-600461 ; JCP G 1995, Il, 22467, note J. Moreau.

(7) C. Mascret, La loi sur les produits défectueux et les «éléments ou produits issus du corps humain» : LPA 2 févr.
1999, p. 15.
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(1) E. Fouassier, Responsabilité du fait des produits défectueux : Médecine et droit 1999, p. 2.

(2) «les professionnels de santé ne peuvent étre tenus pour responsables des dommages résultant de la prescription ou
de I'administration d’'un médicament hors des conditions normales d’utilisation prévues par I'autorisation de mise sur le
marché lorsque leur intervention était rendue nécessaire par I'existence d’'une menace sanitaire grave et que la prescrip-
tion avait été recommandée par le ministre chargé de la santé en application des dispositions de l'article L. 3110-1» (C.
santé publ., art. L. 3131-3. — Ancien art. L. 3110-3).

(3) barticle 1386-10 du Code civil précise que «le producteur peut étre responsable du défaut alors méme que le pro-
duit a été fabriqué dans le respect des régles de I'art ou de normes existantes ou qu’il a fait I'objet d’'une autorisation
administrative».

(4) CAPau, 12 mars 1958 : S. 1958, p. 397, note FG ; Gaz. Pal. 1958, 1, p. 322.

(5) P. Pignassou, Responsabilité de |)Etat et mise en circulation des médicaments aprés bintroduction de la directive du
25 juillet 1985 : Bull. Ordre pharm. 1988, n° 1988, n° 311, p. 629.
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(2) barticle 1386-17 du Code civil dispose que «I'action en responsabilité fondée sur les dispositions des articles 1386-1

et suivants du Code civil se prescrit dans un délai de 3 ans a compter de la date a laquelle le demandeur a eu ou aurait
dd avoir connaissance du dommage, du défaut et de I'identité du producteur».

(3) A. Guégan-Lécuyer, Des délais pour agir en réparation in Les responsabilités du fait des médicaments dangereux,
ss dir. de S. Hocquet-Berg : RGDM, n° spécial 2012, p. 67, spéc. n°® 30.
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(2) barticle 1386-16 du Code civil dispose que «sauf faute du producteur, la responsabilité de celui-ci, fondée sur les

dispositions du présent titre, est éteinte dix ans aprés la mise en circulation du produit méme qui a causé le dommage a
moins que, durant cette période, la victime n’ait engagé une action en justice».

(3) V. sur cette affaire : CJCE, 9 févr. 2006, aff. n® C-127/04 : D. 2006, p. 1259, obs. C. Nourissat et p. 1929, obs P. Jour-
dain et Ph. Brun; RTD civ. 2006, p. 265, obs. P. Rémy-Corlay et p. 331, obs. P. Jourdain. — CJUE, 2 déc. 2009, aff.
n° C-358/08 : JCP G 2010, |, 456, obs. Ph. Stoffel-Munck ; D. 2010, p. 624, note J.-S. Borghetti ; RTD civ. 2010, p. 340,
obs. P. Jourdain. — Adde S. Carval, Le juge anglais ne peut pas sauver 'action exercée a tort contre le distributeur d’'un
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vaccin défectueux : D. 2010, p. 1753.

(1) Ch. Larroumet, La responsabilité civile du fait des produits défectueux apres la loi du 19 mai 1998 : D. 1998, p. 311,
n° 27, et les auteurs cités par lui.

(2) G. Viney, Lyintroduction en droit frangais de la directive du 25 juillet 1985 relative a la responsabilité civile du fait des
produits défectueux : D. 1998, p. 291, n° 10, , et les auteurs cités par lui.

(3) A. Guégan-Lécuyer, Des délais pour agir en réparation in Les responsabilités du fait des médicaments dangereux,
ss dir. de S. Hocquet-Berg : RGDM, n° spécial 2012, p. 67, spéc. n° 16.

(4) CJUE, 2 déc. 2009, point 38, aff. n° C-358/08 : JCP G 2010, |, 456, obs. Ph. Stoffel-Munck ; D. 2010, p. 624, note
J.-S. Borghetti ; RTD civ. 2010, p. 340, obs. P. Jourdain. — Adde S. Carval, Le juge anglais ne peut pas sauver I'action
exercée a tort contre le distributeur d’un vaccin défectueux : D. 2010, p. 1753.
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(1) V.A. Guégan-Lécuyer, Des délais pour agir en réparation in Les responsabilités du fait des médicaments dangereux,
ss dir. de S. Hocquet-Berg : RGDM, n° spécial 2012, p. 67, spéc. n® 14.

(2) V. CA Versailles, 9 juin 2011, n°® 09/04905 : JurisData n® 2011-011505.

duopll dphll Gaiiol i e dtasll dggdusl) \

(]



T\ /

dailalJl

Cnowd (31 201 uudd Comd ! 10 Walgh 2

5 las il |g.cuol (udo b (po datal| O 3] dpal ) Adal | St | (o daal | 5gls - 1
Al Acdall Ol | e Jlaaiu! ¢l p (po
W ylaaatly Lol agyg¥1 sloi¥ Joa (ams O ,BT (o y palll Bads dads gy - 2
A9l | DLl il (ge 2l 93et by BLaTS Duolis Oilay 135 (a guat
am,m G 99 ¥ AN J93 (i @F it pladnid g ey g g (LORT (e ‘,u 3
Lé.p,.,,.mt W3 909 ¥ et OF W acdalt Sl JLadl e A g3ealdly Blai duo
LA g3l o0 Ol 1985 g g1 252
Oolay 285 (L5 £y | 1 Btgn G — (2959 ¥ du g5 1008 SLo3 W J 93 s ol — 4
Al Al dilaiie Lgewd 1 1oYWl (o gl Al ghue Js> 2959 23N Jg
LAB I Lgagila
NER (PR RPN 2% (R (P ENRU TR APV DR [PPSR (PORSPv (Y -2 3 B PR S JLPEN I
I 4o g’ Ciaiinl (54119 1998 gale 192 98-389 85 h93Lall jguuo JuB yeSall dun 9TILs
e 231 Il O g3LA (e Lgcds Lag 1-1386 3L
adal| Ol l (e A gedls Lols L,_,,.m ‘,n,mn gk 3 i ol S5Le M1 2 Lef - 6
M!Mb@@%!@@&b o i aﬁtm_u;wpcﬂ\emw!m.&an
@GN HgalaN IS (po Gllag 0 1l 9l o I (aciaind (193 Lge 193] iy Slmiiall
Ol 2007 2wt 12 @3 s1y)sll pulms 89 willgiud! ol Oldn 2006 Ziwd 24 o8,
ALl Ol Cnd 192l | (pe dadtalf 0l 38N A8l WL (illgiud | Aslon (3 99LaY Ay iucaiil | Zom’ AT
Olit! e Aan Ll 5l pd¥) (e Aol 5)gum i) Jlun ud pall Hg3LaN Coumy - 7
O (9)9¥ 4 501 5158 (lad tiuass 5y9ums ¥1 Ol Md Slaiill 9395 Lol tipall
9 (po A yas pue Jo¥ 1 :0lo ,0 B3 B WL ,00 Y o pa01 LAY 2 3950 2 9hua
3 Alga IO ! gl 039) (30 Fgs sy oF 39301 O 2 (peSs 9B (3L Lat sl gt
3950 Al ghus L, (Ol pal1 OIAs 243 13] . yg pulatl s dald 5 (po 1ol gl
7-1386 3Ll falicia! it lae fuy15 (po Botom g T D gl (11 g 9 3 palians (5111

Ulotlwapnia-yid apallateaiéyn /

70




LA OgLEN (pe (RSB ,aat1)
g’ Hig (e (30 US» sty 91§ 9315 (0 6-1386 53lL) Coruoms Lo i - 8
Lncice ing cdle g i1 OLaid) (o 532 goriaad g cidg¥1 algh) ) 51 it
(i pal O g3EN 2 Lniie pins LeS . rleand gl oo Do pulls Lgb 01 A gs¥1 &l piine
St A HSI0 gy gl S (o dslis Lo i 2line | Gl ¥ maus (po 2305 i3 Sl 38
A g1 Ol gt 1 Ctiraint | dado g Al yy 31,0 ol acdl 33 381 40 (JLL
o a0 0 93LAT) ooy (i) Bgliiay ycing - 9
48,05 Be Mo (1 g1 (IS 5o o I e Laiily il dils yglas pasnss S -
3929 (s M i 0 a5 gl cdao Bhs a9y W I ALoOWI I @l 3 )y ainit S -
0339 8y900 L Ans3gl ol aedlide g ag2 g pus i
23U 1 Lo o B a5 3938 o pal 1 5381 O g3LEN (e 7-1386 Balelt Lad - 10
coe T 2950 (61 g1 gl Hlaa W12 o Bt @Sm 2 (AN 2 B 9 L gl Hlons ¥ 12
2 lgagiiig ga¥l (g idn (all Alent) geige o dudall Glaiitl gagie - 11
Ot Wabeall s LeS . (nsigiudly Olduuall o Lgigeign @3 (9 (ediluwle
(023938 B (4o gildiis 2 9aY ) Ogap

GILe ! ALt Glas 2014 Lt 18 @8 #1530 ulone H1)3 (po 1 @8y BalkI el — 12
JBLI1 g aally 58 35300 O e Trasnad) Blially (el Ol piaomiune e Zld H0
Alially Jeamidl Ol pdamics Slaiid (301 of JuSall Q.ﬂ.ﬂi‘ 91 pentl gl Guall o
oI | Ol pudasviue Silniien e 51 AboLiaid 9% e 58 gl Guutdy 390 (ST 91 Rrsasm it
g Ol 1yl (32 Y gass 1953 35018 g1 (5510 Shao 1 91 cipacainiid| Bylial g
gns 51 o slall gi Awcid puids S sine 9 asids paind IS5 Liasly wallaid! s plSa ¥
(gt gl gl Lga LI 2 5ty ol L joracy o Lgars o Lga p2 L 9l Lge g o Aalead!

(o pa1 LAY 2 (a3 gl 39309 il St 31 HLe W1 O gLaN1 2 c3gth pellaine — 13
2950 OF ¥ 51 il (yo il b dgal ) Ol Adoms Lo Gl g3uns Lagin JS (e iy
o il Aol (e Ligan OIS gt O T 1] it e oty O podiians — a1 —
41 W dadd il 2 ghene gl Minie T Jad (61 Corun g (a3 £ g ot coaly
Logiad ghuue e Cosoms Liloms Aonice Aabua! OIS 13] Lty il Bl ghanes LeSim 3,21

I AWy Ayt | 15N (o 98-389 @85 uu yal| O 9ANL A gadl oY - 14

dueall dyhll latiol i ge duiaoll dgduall \

71



T\ /

Ao Lgiad t33 Ay 43l el Ll OISILRL Copuad U1 ¥ g (Oleas ¥ o
9292 500

w3 ¥ 5 pially (Gl jiiall : )y jualt £1931 JS s OF comy s galdld (Lo ¥ 2. Lo
292 33M81) A1 48 ga> (o G 2 duceas Lo g OLud W muur o Lo (301 ) piat | Joding
(gt | ke (9318 (yo 16 33019 (AL ) O Melal| (9518 o Lguls Lag

#lgw 42Ny of ULy day Osladi Ul ea 98-389 By (g3lATL (guall gyl - 15
gl | Zale 9318 O LeS . cnSigiann 9l Crriga & pilin sud 915 pilin (pa ) st 131ST
0209 AL (9 e @ SHLe X

i (30 yeual ill sla¥ly Olaiill ColS 13 Le Jgo O guad pat1 slgaall Calisl - 16
e il uB Ada Y 51, OF W1 Y AT G galall Iags A gade (patly Sl go rgtIS) Ol ¥
2 (ilga e B)lie plasiul OB (LN HgIAN ey Led Lol .dy W gedee Laylic!
g Oy oo 5 Al Ol 20 Y oeal ) GLAM g Woiual| Aige @ulall (9318 ¢ g e
crdal | il a ggas 2 awgis @f S HLe X

(319312 48 51085 @ O g el il (35S0 OF ESSS 2 i1 Al g dog pd pusanti - 17
2 pallg gL Oty kel | 28 Mal! 54455 Ol

G i) A Sl | Gy Wy (S L 98 Coral | ZUL () ¢raad paT 1 (3 93LAY) Corunms — 18
Bius il ido s $h A3l ol ZIR SSHLe N g pdll (B e By Lola pdaiio of LS
CCAY BIARN O 50 paT 1 gl 31 gUt 9l (3 93LAY Y 1iags Bt LRI (ils ¥ g 3 gant | LT
Al ;W0 vy e mt e 3958 ozl JiB (e Blast Sleglal ! welud — 19
Yl cuas

Lo pun? 431 ins 1ingh 0y pis (po ST il puds OIS 131 - 20
.((i.&c)),.;u.:y;vj_ut'%((aeﬁjxt)@,um))_zl

cosas £ 9ud O iay I 1gd La 5193 (10 s U (e 13 - 22

OLEN WAL 28BN g 2y 9al | (81 ,AN O (i 2 coall a9 g St O ) it le - 23
oo g 2 3oy pal | eLadl Ty 2015 Syl 17 (e 1l 431 W1 L b g Sipled 1 2
e by AL ) AeSimn 43uST Lo 18 g (ALAIS ol 2By ol 4 gd Lg3ls (1 a1

i g Lo ko il die Ui O5f 3 poas Blow i 2 Joliil | il g chu 2 2. - 24
319wV 2 (o pa g B il Al S 2 5y g pcaalh A o gt yali Lot @iy ALY
2 Jglly il pob 2 do,nal W8 Sihle N g il OF do «IMGRWY T g Jleaiu A

Ulotlwapnia-yid apallateaiéyn /

72




3151 2 AT IS ST i (o (995 4310 Lua o (1S o3 (31 1A} Al s O 31 g
SLEFI O Lagg (583 9 5 pal g et | i rceaad | 48 Matf Cds O peul| le 431 Juo ¥ - 25
B35aY (3AN 0l e ud yally SIHLe N algin Y1 i dulall cos Acdall HeeY1 2
LGLEY 2AIS 5 puallg ot | (s Aeeead | A3 MaTl g g e BB

OF A pall (23U AeSme O piiel 3)ko Jladl due @133 (pe yall giin A8 - 26
O OLA) Lagin dusly cellatial 13) ¥ (palaitly Juold | ) yialt (pe O¥ LS oS yadt
2 haladl aolgall Guaid Lo 2 Lol .a8lgh ) piall Lyae (gSs Of (ySan ¥ Lganiia
olat e

Lasdt e 935 ¥ AceSm 2 ghuns o orall Ao Jad (p i) Al ghue — 27
slae M Bne wilwl e 1998 gile 19 2 jaluall 98-389 @8 s yalt (Hgalall ya - 28
Olols Olitw Il Gl g3t (pe slae MY dud sl ol ¥ M ZBLoYLd 2l g3l (e
o il pdag i 3,8 930 At g Aeelad! Sldaal! O ¢ Leag) Al Oilovidl Jlowe 2
o 5 Allas A 90 cosall O g1 fniall 935 (38 CASH 5 03 Gyl 2 Sl
A ol 3] W AT gud | (po il any ¥ (ST . (z1U1 ol O9ILAYI Lo juinns B pal ucfgd
¥ 562 ile Wl gt | Aslas (39318 Lol . 5 piall g 98 g Al Ay yg il | piahiild| acan i
Jslall ae 19alf Gulal Ly it g3ut! (po sliae | Dl le ol

i slae | Gleal (yo Lo (S ¥ 1003 (Raas (o1 pa ¥ s 5 pall Acbie OIS 1] - 29
L5 sty A g3adi (e

¥ Olawigell Lllas 4358 315w 2 Joluaill b ) p g3 51 ¥I a3 Of - 30
A g3l (o A (2

O Jadud! le (g90s Bald) 2. il oy 1y il (po 5 il (o I (Ao chasd 53 2 - 31
2008 ale jsluall (golatl o gas 3 (po ’:m,'m,.;usgmi‘_,myybwu&q AE
2 il B ) puiall g 98y 1 (651 G Gl g le Olgiw 10 oo Talesntl Agasg
$903 Aoldl H,aitl o oy ULy holall nolgall Gdatd SiHle ¥l 2 Lol .3l gw!
Domaall Ad mle SN p gl (pe Ol gl oS sliadsl Jud Hliall Jadll fye 2L Olesal!
£939 b o i B pdie yuas (pnn pue oy ya Liiuiss die Jg3ulsy 5 pual) ogaioms
A B pdie (yuad ) Baiall 2 g3l 2 aslEU | Bbe el Ledns (jliat Jaal!

dueall dyhll latiol i ge duiaoll dgduall \

73



T\ /

«:v\,.m‘grd‘ N

1A AL o 9d A )l L0 £ g e
Ao Dw (Gt 4B yaed tAusle Olaiis Cewed LY Aodall Olniid b ols 9318 yw — 1
Addhgdaw Wlwe 5422.6 slgudl

b O9ILATS (pe 71386 8201 2 39501 Cas pa3 2 53,1981 (T 2950 (5T Bokae (1 -2
.u'ae)alﬂ‘.h.‘ub.)‘_,«aﬁéu;ﬁ4;\1\94@5‘@;\1‘,@0&@0&4‘;@)&1‘

O (padly Olige ,gt1S) Oluo ¥ mus (o yuad L sLeaW iy Ol Hlael - 3
A Y Colt Al lall Amial) dalaie do g Hl 52 Sle drdall Olaviid ) Jud

sLea¥ g Ol | liicl pcal 5o cn 9o MB (Acds Oloiie yial 20921 O Ul -
9 090 glIS Oluo ¥ e i Lad LAgd OlxiieS Olud ¥l gua (e uuad Al
sl (L 193 Aalias g8y 3 ...pudt)

RE | AaSoe ATuST Lo 1ia .leer il ¥ slgadl 2 (Rugd bl i LW, - 4
Cedal| Sl | 8L Al dddaty Jomd 108 slatiols o g5 - A pal

Cotal| il Cr Ao ABe 39 g AW AABATIg Zogall (W51 ,aTL slaSYI - 5
Logion Atd ) A33MaY) 045 US 3 Lo 392 g pue (po eI Sle ) puatly

e Lgh| B (ARB ge pid b ud yall I O g3LEN (pe 11-1386 B3l AdLews O - 6
Coed 281530 Lg3 1 A g3l (o il slae ¥ Ciliwl Lgil e St (s e
A g3aue o g > | Mo Lgud b g ¥ SF L o s e | (o sLae ST Libad
o 451 el 13) 1 LaSm Jg3me il O le 3alL1 65 i (JELI S Aad it
(B il g e 393 g0 (3S0 oF a1 OF 91 (31w M1 2 J oIl i dsiie pia
oo IS Y ol acll Lauasne udd 73 OF ol gl ilhs day i g 431 1 JgIat!

st Jisal
1386 581 (10 3929 15,8401 2 Lgule (o suarill & M SN Lnd 0242 2 3Bl | i

Uotwapaia-yidapallalcarsys /

74




lgd Aadmie Cowd i) Ad ghan dogpd OF (550 s pall S3tl O g3LAN (yo 11
ST ) G pEAT 60D Bl i 93 LT . Mo

(e ATl Sl 93T (e 16-1386 33l Lgule couad 23 Babasnd Alge O bl pu — 7
Aaiay ,glad dcdall Olaiid) JSLive plans Of 3 dhicwd 3y B il lual 3,41
e sling CIL i 91 ALY Juad ! e Lgdglus g Lgague O pgls 2390¥ 1 (aa

g3l (o 90

Ore 9 B3l 2 pellaiall 39,88 1,3 L3Le ¥ (ygalats 2 (@l i pal B9 s — 8
pel! mllacall 1agl L pad (pe oudy ORLAN 1a slag Sllgiut! Aales (5013
91 ol ol puay Saias 9l Grede pabd US 98 Il 1IN Al £ 0

deplldpuhil Glaiisl s e duaell duodusll




&alpall aal doils

Ao pallpa iyt -1

Aolalt ai bl -
12005 A Ay yriSw ¥ — Ca)lat i sliie I YW jaluns (92 LS rwtl e praw /HgiSAT) -
3 ;AT — Ao pall Adagidl Hls aly¥ ) 4 AW jalae (ol due dewd! /HgaSad) -
.2006 X
A s LY et (At O 9LaN 7 p i 2 e 31 (6 ggeaad | o 313 e /g8 1 -
12004 L (A ) UiSw M1 - latl Blicie 3O Y 8T ale da 9o Al I
Ay Sl — pdid g deldall mial) a0 jalas (Jlend ! deme alams /Hgisdl -
.o ¥ Andall (1996 L

sl 9 (31 98T yLiia g (3 98N -0

gt Ales Oldn 2006 2w 24 @8 ) Gl ¥ (yg3latl =

g | Zoles O 93LaY Ao it Asd ST Hldn 2007 did 12 08y 2155981 (ulowa 1,3 =
A eal dige Oldn 1983 it 4 @8 ) Galon ¥ galall -

el Glxiid g An Wawal | Olaat iy Woual | dige @dad (313 ¢ g pde =

Phas (oo St Of piasiudly 2393¥1 Oldn 1995 At 20 @3 Galon¥l Hgalatl -
Ol puamiun Ao Wl8 p0 SilLe W altasdt (sliy 2014 At 18 @8 £155881 ulma 1,3 -
Aas sl wlially e

At JES altad Glin 2008 At 28 @8 £15) 93! yulme 5,8 -

2008 Ziad 10 @8 5 Accdalt A g3t | Oli alon ¥ 1 O galat! -

ual | Sl Me ¥ altad Glén 2007 Lt 7 @85 #1593 uloe 5,8 =

LA3Mad g 1985 W 5 @B y Al S Lelall (4318 -

Liwad 36 085 H9ILATLs Juaally 1992 2wt 10 @8 5 4o ylonid g A0l 31901 2 SLAYI (Hgol8 -
.2006

Uotwapaia-yidapallalcarsys /

76




A0 SSIN S 2Bl gl g AALAGH Oile gugll g plS Y Sligle -z
Llalf 2osloi ¥ | AaSmd | alsa | -
L e BaSima plSa | -
o http.//www.who.int/bulletin/ar
o https.//ar.wikipedia.org
o http.//elaph.com
o http.//www.albayan.ae

o http.//www.emaratalyoum.com

A>T axi -

Al = elgdl Jlove 2 200 Al 93l | Ao guasn (0 lald o p@ dilmd /55800 -
22008 L 3,8 LA ) Bty | Anolnd | 5l (a3 e

Cguall (ge £1gudt ool Aol A guad | Aat ¥t ouiie 3 gamme il e /3L ¥l -
o g ¥ (3 pid) Zaola ol lo Ay @jlie dulys — Adlgad! Slaiid) 2. pglad 3
2011

wlgd) ailig oamiie Olelid! Lo guad waws cdadll dese dosa /HeiSull -
22009 L 3y guail | Anala (3 gamT | AS (01978 Wllu

2- En droit frangais

A. Ouvrages généraux, traités et manuels

M. Duneau, Le médicament et «les risques de développement» apres la loi du 19 mai 1998,
Meédecine et droit 1999, n° 34, p. 23.

F. Leduc, Causalité civile et imputation : Rev. Lamy dr. civ. 2007, supp. au n° 40.

Ch. Quézel-Ambrunaz, La fiction de la causalité alternative : D. 2010, p. 1162.

P. Sargos, L’ information sur les médicaments — Vers un bouleversement majeur de

I’appréciation des responsabilités : JCP G 1999, 1, 144.

deplldpuhil Glaiisl s e duaell duodusll

77




T\ /

B.Références spéciales

M. Bacache, La loi n® 98389- du 19 mai 1998, 10 ans apres, Resp. civ. et assur. 2008,
étude 7.

O. Berg, La responsabilité du fait des médicaments en droit allemand in Les
responsabilités du fait des médicaments dangereux, ss dir. de S. Hocquet-Berg, RGDM,
n° spécial 2012, p. 109.

L. Bloch, Pour une autre présentation de la responsabilité du fait des produits de santé,
Resp. civ. et assur. 2009, étude 16.

J.-S. Borghetti, Quelles responsabilités pour les laboratoires fabricants de médicaments
dangereux ? in Les responsabilités du fait des médicaments dangereux, ss dir. de

S. Hocquet-Berg, RGDM, n° spécial 2012, p. 19.

Ph. Brun, Causalité juridique et causalité scientifique, Rev. Lamy dr. civ. 2007, supp.
au n° 40.

Ph. Brun, Raffinement ou faux-fuyants ? Pour sortir de ’ambigiiité dans le contentieux
du vaccin contre le virus de I’hépatite B, D. 2011, p. 316.

Ph. Brun et C. Quézel-Ambrunaz, Vaccination contre I’hépatite B, Ombres et lumiéres
sur une jurisprudence instable, Rev. Lamy dr. civ. 200852/, n°® 3102.

S. Carval, Le juge anglais ne peut pas sauver I’action exercée a tort contre le
distributeur d’un vaccin défectueux, D. 2010, p. 1753.

S. Carval, Responsabilité du fait des médicaments dangereux — Apergu du droit anglais
in Les responsabilités du fait des médicaments dangereux, ss dir. de S. Hocquet-Berg,
RGDM, n° spécial 2012, p. 101.

B. Fauran, Risques de développement et produits de santé, RD sanit. soc. 2008,

p. 1034.

L. Grynbaum, Le défaut du produit et le lien de causalité : RD sanit. soc. 2008,

p. 1026.

F. G’Sell-Macrez, La preuve du lien de causalité : comparaisons franco-américaines a
propos des arréts Distilbéne : LPA, 29 oct. 2010, n° 216, p. 6.

M. Guégan, Les produits de santé concernés : RD sanit. soc. 2008, p. 1009.

Uotwapaia-yidapallalcarsys /

78




* A. Guégan-Lécuyer, Des délais pour agir en réparation in Les responsabilités du fait
des médicaments dangereux, ss dir. de S. Hocquet-Berg : RGDM, n° spécial 2012,
p. 67.

*  P. Jourdain, Quelle responsabilité des fournisseurs et prescripteurs de médicaments
dangereux ? in Les responsabilités du fait des médicaments dangereux, ss dir. de
S. Hocquet-Berg : RGDM, n° spécial 2012, p. 31.

*  Ch. Larroumet, Les transpositions francgaise et espagnole de la directive sur la
responsabilité du fait des produits défectueux devant la CJCE : D. 2002, p. 2462.

e A. Laude, Dans la tourmente du Mediator : prescription hors AMM et responsabilités :
D. 2011, p. 253.

» J. Peigné, Les personnes responsables : producteurs et distributeurs de produits de
santé défectueux : RD sanit. soc. 2008, p. 1015.

*  Ch. Rade, Vaccination anti-hépatite B et sclérose en plaques : la Cour de cassation
envahie par la doute : Resp. civ. et assur. 2003, chron. 28.
J.-A. Robert et A. Regniault, Responsabilité du fait des produits : premiéres réponses,
nouvelles questions : Rev. Lamy dr. civ. 2004, n° 6, p. 15.
G. Viney, La responsabilité des fabricants de médicaments et de vaccins : les affres de

la preuve : D. 2010, p. 391.

deplldpuhil Glaiisl s e duaell duodusll

79







GWuhill ualgll Joiléal

oniilillLad Laigyiclll adelitale

Ladljlolil

il A AUj :jgiaall

ool gt (93LEN @by dhe buse 3Ll
L 93 9451 g pglall (nal) dael




T\ /

doaé all

g ST Jilugt! Gasle (e Lgalml @i Hlodl Sl (B sgdall Gamy O pslastl (s
A 3N Jilught ois pluasiuly @i ¥ Gyl e Jgudlly ol ¥ a3ty Jlasly
Guedaid ! L 1931 (3 93LAN OIS 3] 3 gaatt GUT OLA| Lgan] (yo (i golall OMSiel| yaany ol
Slignc Lingly dbusl 301 dall 31 Gl Mgl Jual slia] Lialy (gL ¥ Hlst) cullaty
Ja,.m 131 91 2 gaall ol auds Gadald | con g3 0y 3Lt Collal bl.s}a.ﬁh_l.hd.mlp.sm Jo>
Lo gucan 3 il | U5 sl il o g 0300 o (a3 0 SMSm Ly el ookl
wial a1l IS8 g’ @y S cidall Al pl Lgad @3 M AT gl (9318 98 () g3LAYI 1aa OIS (3]
0 55LAT st 2Bl e slicdlae 158 S Linaly S0 25X 1 G o (92 4l pal s Loutic
SRSEPS S PR (P PN EVPY (PRVSI NP PYCp (VLIPS (JNEWINCI P (RN

29 OISl i (o (pedilé G wbla 9 0 20N Gaplo (o Bl Ol pglas 9o LeSy
dgad e ol Olydad ayl GSlie Aadad ) Jile gl alusvi) wie (pedle (o B Llail|
d,lang (Jedll paval do g (Jedll OVl A,lad 1o wball DlSe usd (B cdd
UG dlawlgy g TN wdall BlSe i (e S8 (Jgally mlall A pad g «J gl p M
AT

O Aaall IS8 dyiomd B CMSGe ucey Wyumd | S5l 31 U alisviw! O 4d GLa Y Les
Gl Loy OMSadl Gl oo Lo (il jalis @) Jhluilly hegaall Sl pait) LG G sl
Sl

¥ ol g T g SN O alaad| @alald Jolichd Sl o3 Jgoit ) (e sk & yoeo]
Gl S OUSEelt Jols (Jlomdl Aacdayy (O olaedl GLG Lo ,dl o OIS Ll
sy i Busiad | o pad 1 S yLo 1 AT g3 S L0 J 9o 1 LG (o g cdal | al ol OISCo gty
slaall uSi coo (Pad g SSIA 5 laidly OMelaadt Ola ;8 2006 Zid (1) @i Ogolat!
S OMSERl dulin Jolo aidg o OPIAT 1agh Hundi 1) 2ads gl O e (S15Le
Poaly ATy 5adg L g ST (pelolaial) 3sa dben g g ST CoSLolaall L s

Lorna E.Gillies, Electronic Commerce and International Private Law: A Study of Electronic Consumer Contracts (1)
(Hampshire, England: Ashgate Publishing 2008).p:56

Al pudiing . (442) By 3tal A1 Le N Auens p31 5oty ynd) 2 niing 2006 / 1/ 30 i ol gl 2 (3 g3l fiam yurm (2)
s La N A g SISIN I alall 518 » s Ayl oian 2 Fplatin!

Ghellallaayja /

82




D3 gaall alul o 209 ST N S ! ol

Wt 85 @y 13, ¥ g TN S elaadl (19318 dnedlgl! Aa )V ASlaadl O juio] La:.i,
08 0918 (o pondd| ASLes O juialy (i g SSSTY ) & Malaad | () 93l8 & ol Hlee idalug (Pa2001
Buoiall @a ¥l At Ciadng T gl il e g (YA o AT Oelaal | lin 2002 did (28)
gy die Blal) i g IV B ylonttl sl 0318 gagad (Jyieudg¥1) Tt (gl (gilalt
Bl g il o pley il OMSed! Jo oY A gilB e lgiy Jgad| Calidne B (puc pinall
SLLaR plasiuly Aalaiel Suasmiell wod 2dlasl clasi Lialy kil b Ko iy SN
0023 9t 2 gal1 B g SSTY

Cyol Jgutl (yo citally 4o galal) OMSEal ! (o dactall oG5 409 I ¥ Jilu gl COIS Lty
0Ll 9o Lo : oo Galdl I Hlds A OYHLuid !l Gld OMSdet | LU Y,.Le. (pauais COilas piis
b (pad dr 193 i OMSERT) (00 Loy ST YT po ol B (g SSIY T dal| @Somy il
§J slont AL Zas Mo Sutn g 853 5ka M1 ao ;| B CMSad| LG Jgln (o Lag S0 g3LaY

WS Jg¥1 8 Jolid (ioce IS (g0 O HLL) GG (o dola W1 Al yudl 08 B g
gt Lgaidn g 1 J gbond| Al yuid ST it g ¢ o5 9 S il @Sy painad f (393 (ycen
(9 SIF | el @Somy paidnad | (g3l cyusid il sLe |

.2009 ple 204t 31581 253kl | AlSa ¥ A gaser 2009 A 277 @35 cyatall o33 el AeSne (1)

.2001 /12/31 sl 4524 sue s y ¥ dpons 11 Bt yod b 9 g0LaT s y9iie (2)

. 2008/6/1 sl 864 o8  dsilaad| dporw p31 5ty pnd s 529 2008 / 5 /17 o sl 9 3LaH 1ian seo (3)

. (2548) (8 5 3.2312002/9/18 e sl Ayl s 231 By pont s 539 < 2002 / 9 / 14 2 aslid 2 0y gilalt fian yuuo (4)
Zolall dinasnd | dy G gy (o piial g B3 LgT 593 2 (3 93LAY I 73 903 (o 9ot | (6Ll 1 () 93LAL Bl o ¥ | At Cotalic ! ©))
Zolall daaand | 1,8 el — 41996 ;eowwss /9N 5318 162 (85) dualall dulond | 2 A1 (511 Lyl 53 2 Susill e DU

0l gal) e 00 0N AL e Pyt g¥ | aB g e () 53LEN Ehged (o guaig

http://www. uncitral. org/uncitral/ar/uncitral-texts /electronic-commerce. html

Bl a1 Ol i | A Liay ¥ 5 )Silllg RBLETY T 028 (0 gusth e 3 (6)

Sales No. A.07.V.2

0-633033-1-92-ISBN 978

AALEIY 3L Ty (20) WBLETY I 0la e Caadly G Jgadl sue g ¢ 2005 / 1red g/ SIS (g 2T /23 eyl ALY 048 Sl
3La5 T Con ) Buagaad) A pad| ASLally Old ABLATY 1 0018 o CuaBy il Zc pal| Sl (309 2014/5/14 Bylal Jgs pues 2
Cuady W93 5 pic Gy ABLEY (o 23 B3l et Lid g S Gaotaail| o glots! e el i £Liai) ciay AT gul) 2 ALY
sl Il BALATY Al Ja> Jruadill (o 3l ¢ (dadd Jo¥ Baaualll o Busill me S alad) (e DY ciea gy ABLIY e
: Olgiall e Busill e Akigd o )

http:/ /treaties.un.org/Pages/ ViewDetaiIs.aspx?src:TREATY& mtdsg__no=X-1 8&0hapter= 1 O&Iang=en

Lol uuilill 6 pig)i4lil adoll ple @uhill walgl goilal) \

83



T\ /

JgVl cuarall
guq .. E INI .. ll E ) . o ll Uq_-’l-a-ll ) 11 ) -ol E oo

OIS iadf (p0 il | pois 3 gaat | a ol (58 4 g ST W JSla 3 At | O G Lo Ly
O9ILEN 3 Lod (3gaall UG e Gudalll o fahl (golall dyimd OMS el | LU ol (pag
OPILAY) dyiimd A 193 ) OVl | U Amcdo 2 Loy §09 ST Y cliall @Sy (LI
UG Jomd el 3 93Lat! B Aalall uelgally Ailaiw ! (Say Jay Tudall @S (alibue]|
§O MSdnad |

sl aast Jo¥l awmsd (pudlas IS (e OW Ll GUS e Aol NI Jolis
LI B migig (Ale ¥l au y i) B g SSIWI ddall le Godatl) o iglh (galal
olall il gall Labg g ST Y1 aall sliad) (1S (yara

JgVl clin ol
Ogralyladell e Gulaill cialgll ygiladl 3anj dxbss
(UiljLol Rypirill g6

451 e Basiall Ao yall OHLe YT Al gt 200ad O elaadl (9318 (ye 19 dsled| ol
Ol gl Lgud ciom g N1 AT 9ual) (9518 Lo g o 9 M ZaniB Lol Lol e (6 prass —T»
Lo @3 1 AT gl (9518 (6 rass Lo gia Ll (18 (Ui o Iotom ! O0f (paBlatald o el
o s el 52 5T 19318 (T Cag ATl (pe Cps 91 sluBlatiad| i oF Le cial

e Naedattl con 1931 (O g3laN dyumd B el Silsle Mg rdad | O paid | 1As (o iy
Aacomal | B Al (po slatud il | Acieual | Lagisls of Aoy juall (paaBlaiol | 5205k adall
Ol gall 99 Jo¥ sl dasliny d3 3y Aliaiall gl Aoy puall 531N 1 Calsd 3B adlailly
Aol OlSe dasliay 25 daskiall s Calsd oly Ll ge fumd! O Cpeadlaiel] o il
gd pl IV AT i) (3 9T £ guds gad g JSAT I Cuim (p0 wBal | piadn g wiall

@ il 3gaall o Lgaodal ((See Saledl oia Ja (alld jlas 18 S S¥pluilly

Lo A gs 2. (yilall gL 2 dasu sl (palaias Jlall i desme AaISe.s (pauBlaill 531] Og3l8 Gaddad Blias 2 bt (1)
iiay Loy 725 (40 2003 (33 Ao it hraslST 01 yLo ¥ Bl | A pal

Gliallaaayjs  /




Tlgddal 4aS Log S0 5001 A4l pe Ll !

e Al et danBlailt Ole Y e Baled! ol Eldad! pies Lo v g ¥ Al
O olaal | Lgd @35 315 5 guaal | I iy @F 31 5ko W1 il | O oo 2 g ,ISTH 1 5o Laed
IS Ly adall Guloe 58 O rile (o Lesd al el (o Leud COIST £ 1guy duadlat]
O Malaatld Il g caall ol ¥ egion Leud JLai ¥l 8 uGall (Bl 4ol Lgad! ) Ady plal !
A 1933Lat1 LB 3l gh| @Somd I SIAT pdasd Ci SOV 31 4l (pe Lgal o @l G danBlaid |

(99 9 ST udall 2t Hlens i Wl oW1 a3l Lgadad Wuas Ge Laly
Ay (ALY L8 (e ddall (g3l8 HLas Wls B Gadaidl con gl Og9LaN Ol @3
g ddall @S (pae 95318 le B Y BLAT ane Wl L8 ddall @S (ST () galal !
(A gl e (e 5B IS (1o

(00 W RS plusi | wie udal) A ga slae : J oY1 g Al

e ALY B Wl 8 daall Lle Gadaidl con (98 O g3LAT ) a1 LD ¢ pall
el pue Wl B 9l (e (9018

eyl dAud olaATwl aic @ ade)l dilga jueo : JgVI gpall
waall pasd Gille Y Aoual! S Lelasdl (9318 (pa 1/19 Baledt OF Guw Laid Ly
SN 10a e Laygs 6335 Ol B3 (L ¥y B3N OgLAY ¢ gudgally JSAT o (oo
Filw gl Gy ye 9l AoddEil | S5l gh) alisiuwls a pl ¢l g wdatly ‘Laja agall OIS 13) ¥
g 318 ALSS (e ST 2 g3LAT1 0 puslic il 51 Lt g3 oy 2 g ISTY
SO ON pue g SSIN Jilu gl plisiwls Lge !l @i S 3 92all A 93 s B9
wzall oyl Lo hed azal) 28 gud Hline i SO Y ALl Olg B3 39de Ledl Fpaadt g5
A o Jga) gz O o3 61,01 1 Wity 5 3 Bl i) 0,0 Bl G (00

2004 5235 — prbead stall :35BLAN (o pal | @uSid| Alons (At g ISIN BHlil] (3 g3LAN HUa N1 (sl o) @t .3 (1)
640

C9AT) IS alia | Alagas 3 Jlall die daswe AGISe .3 (@alo plda .3 thele Rduay ddall gy slae 2 0 (2)

A0S ¢ Byguaill ¢ gL Bucld mle A dlu @iSI i dasl L ey Loy 56 (o 2006 ¢ Aunslod ! Ole gulall 5l i yiSw Y

1A )iSw ¥ (T gut| dall 9318 HLAS 2 (puBlaill Aoy (D98l ese 3300 3 laday Leg 1088 (o 1996 Gusuatf e Mt

tas Lo g 4140 2004 «ajlat | sLice

423 (40 2006 Bugaznd! Aaelad | s +hy i (i g AT ¥ 55l 3 g2 e Gl | oo f911 O g3LAN ¢ (59¥ 3t et .3 (3)

Lol uuilill 6 pig)i4lil adoll ple @uhill walgl goilal) \




T\ /

9 S e dadi pe ddal | (3l as Lase 0y 3 ) ASCediy
ohenaS Lot | plais ¥ g Jlaail Alew g (8 0,50 N | ASLED sl guaal | Coln 4B (61,31 100 (T ¥
[ Saa] W Adall ?‘)"1&’3 CO 0N ALl ye A9 AN Bila gl alistiulg (adal! Ad g

olie pran iyl 0 0¥ A Gaplo (36 A p sl 1318 Ll Iade 435S (ye ddall
LI Al gs 8 daall alpml @l OIS AT gud! U () 93LaY puadey 43ld Arcao AT guy wall
e 20,0l Ol GV 10ais LgaulB! (B adsg Leud (il gl g Lgpuiony 4815001 alialng
43131 byl (o Jlaal! Alew sS O W AL pludi! 3 pmel L g3 cias ¥ 4513 aGat
O 9at ) £3L5 WS e ity W g ALLe N (3 93LAT Al Y aiadey Wlmtlola B

(90 91 gL B8 911 pIoals ol = L 93 i ing il 1B (AAT3 e =L
91 eld o (39S OIS (idall juolic wals i W patall il 13] 4 o ST W1 Wiku g8 G plo
done JLaT OIS 131 g g 13301 Haly (Gi01 LAl AT ga pul A g b Lerie o Licini Losuas|
(LAl A g3 8 B 2 gi adall oyl 13 g A | 2 g3 (5B 13 9 g0 B LAY

O Ao W1 Bl | Lt | 3 i B i) s g3Lat | peolialf (i (Vazatl (e Cola 3y g
dca Wl daal 3,0l (A1 ddall 9o ST oud| dGalld B 550 sl uolic s 5550 rolic
Ol Laall yolic (yo ;530 pid yuaial Lo ¥ dawal| o8 ylas 139 3,508 6 polic uaY
G| O G101 108 Hlall (g wdall s le Ad gl Aaw slad) 31 Ga3s ¥ IS
(yag chale Hiuay RILaT) 3 gaallg huylonil 3 gdall B 15330 | pudic dad ¥ B lateld v 1
Olb uSall ol g cagiadl 038 lo T 9l pallall elas¥ Lulul Lgil b pbial ¥ g3 o3
lalislas) 83,3500 juoliall (o (liay (uBlaial | (b oo OIS |9 el 2ali Jome
ol Jalad g At ledl O Melact 2 gde e (T g9l

(it (G yumial) Hals IS (o Ball Al g8 Zhall aiond s (5101 1ingd Lo
o8 AL B pay Gl (dlous puaie 3y g 15550 |uaie OIS 13] Loy a1 Zicall
iy Ayudall Wayi 33 8 Aca Wi poliall sualli ua8 (Aaall 0ia Lgidmt il juoliall
G301 3 el At gty adall o g B g (alind | (T 901 ) 93LaN p gg e (B Aplinls Alayl
13350 muaiall 14 al3 Lo 6 puolic (po iy mains 2 gt | Ziall

sgeme decdin gal Jale.s lanas Log 7440 (Galu e s gl Aads L (Jlatl de dese AdlSe Ly (@slo plis s (1)
4040 2004 « G pal | duagid Hls 13, LaM (ol (3ol l (lal1 2 40 9 ST W Sle glal | Olaus g0 AT g

Ghellallaayja /




(o maie IS OF —omayn—(Nazall (e p3T ol 6 (bt ! ol3Y I LAY ey
it yuatall 18 OIS e Bl gil) s wdadl o iy O old (po adall ruolic
rolicg adall Al gs 83,530 (Jalge (ro 48 52Tl 92l ) pie ¥ il (g1, 1as Hluadl (5 m
RSN POl 3 550 ud

V43,500 00gt 3908 Lulul (g1 a9 g pue 1

V43,500 0l4a dulul e (il ity slene dlows| Al -2

oo e shs Al gl Aaally Gaaaly e (1 Dbl (Sad salaiedl (e 43X 3
cBal ) 18 e Gedail | Conlg 0 g3lat HLaS ! (ye 6 polic

IS (pa Lo pud g LB ¥ g Ayl | Lgmt Licre G Lo pudali O 2 ga Al OlSels -4
cletial al b 9 COIST £ 19w OMelaadl Calisne e Gubais de gisge walsd (yo 0y Lo
e 1931 O gLaN it (g1 (| 9@t £3L3 Lo ghand slaiiant 1 (5333 Lo 989 i e o
AT ZBIS B Gadaid AN ae gt ola sl B el

Ul gpall
Glail Jla (g adell gle Guaidl caalgdl ygilall aaa
aadlail oac dla (qd gl peo ¢jgils (gl Slpal

LGl (g3EY a1y WY L AL (B Gl cim g8 (93LEN Sl + ¥ g
e Guedaidl con 98 HglaN a8 2l Sle N ¢ il OF I oo Lad b i
Balyky AN Lolatl e (il Calind OLd Ao pual | (auBlaied 13315k wdal | ¢ g 90 9 JSG&

;AL Ll IS (o I3 pridn g3 g cAceaial | (paiBlaiial

g mad | Hhas ¥ —
waall e Gadaill o gl Og3latl HLast B Goud) (uadlaield Og3lall gie O da
Lo @Sy S OLAN (o Aon o Lidasg 3ot 1aa OluBlaiial | ujles OF acdall (1od

02 (il g o ¢ LN Bacld ple (e Sk ST e denl B47 (o (ki g e ¢ 19N 315 ol e mual il s (1)
.1088

T6 o ik g pe (i g ST Bl 3 g3LAT L ¥ st ! e @eatpl 13 (2)

Lol uuilill 6 pig)i4lil adoll ple @uhill walgl goilal) \

87



T\ /

OF e 00N e Lol sl @y AT 29801 B g (el B Silejlin (po Lagion st
Jilup 11 IMS (po paill @ OIS A g ST Sl g1 plasnianls HLASY1 18 (4o as
A9 ST 2815t B b (ge g1 (3 g ST i o G plo (g g ST

Oalaadt alpml B 20 ST Lilu gl plusviwl o jdn A1 OUSEY| (po OF )
@ il Do laad | Ay B a4 93 9918 e ABLail | B o HLiis | ad (of cAsaBlaid |
10 9,58 M1 O Malaat | @IatS Orlay pi (paad @F Jgbt) and ( J5ha g1 SIS alusiwls Lgal
DI s 108 g (eadude @Soud Joud| U gl 09318 o Bl ¥ I HLas | ady udy
Sudall ol e A 5,00 Al B Ha T LA I LA Y1108 Jauad B G Ja

£1ull OlAT! 108 (ol Glley (pad ¢ pall dlles Juo ¥ dlley (po O 4d GLay Les
e Gudaid! i 1931 Hlal! HLas T (audlaiel) G (po OIS D18 e Led dbaiiad clley
e Wi Y 3,58 gl B ST Las | o Golaad eyl Jantad Lingi wg! 352 4018 (uanize
LB aatial

s reaiad | HLas Y —0

e 153251 ol (Gadail cnlghl OILAN Lo Ao lruo ddall LB I LYI Gaky @F 13
/19 83Le31 s OB (DT gudl (o ¥ i 911 (3 g3LATI pCiaT ¥ A3 9318 e | 94T Waallglins
Los caddal 1) (pauBlaiad| diad olonil g Jall (po (el (01 O 93LAY Guedal () poedia
O3 laiall ddiaal! a1 (e Comd | i

dcaaal! 33N e adSl Lg Olaiuw OF (pSes (p31,8 due e @azalt aiwl aaty
anl b Widaadl pd N GG e AN AY Lgie b g Bale A0 W o (paaBlaield
(a9 ias W93 0938 Gudall BIb MY Acieialt B3)¥ 1 po MY 2 ,d (e iDL
A adalt Arulias Lacs 08 2 Olejliadt plias | e (B oW1 BLAT (31 5381 ol Aliel

1259 4o 2003 ¢ Ay padl Auagid| Hly 13 palAN (g ISTHI Slo glall e lgd 231 8 Y 1 wie (g ,uobi¥ Ggola s (1)

285 o ik g po ¢ g SSIN 135l 3 g e el o 911 O 93N (g 5¥ 3 @llis s (2)

Ao i LA O i B (g ol JEI el Bl Hidu el 09518 51 Lo 8 5iaa ud A gs 9318 LY i S (3)
109 (o ¢ Gilu g me As D @ ST e el (S| Lgele Lgie JST Aocaw (po ST

295 (40 (1999 (13 Al i DS (Lo ¥ 1 LN AT 53 2 Acad a9 OIS i (o (192 £ wrld st e cuslie .3 (4)
Aads.s (Jlalliw wems AblSe .3 (@olo plia .5 353 (o (Galu par ro (n515aN £5LT (uud |l e @t ! -3 sy Lag
100 o (Babw g po ¢ 3L BuielB @le (o Mu @ ST e dan s (34T (o ¢ Bl g e 19N £LT el !

Ghellallaayja /

88




OgILaY waall plias | 3 B bW Ao Bl pal Lle A y8 Gdin Las dae A9 @Slae
Al ol o8 gt dias dlos Ao BLATYI gl diae Aals uhall p yond gl (AaSonalloiia Al gs
LA gl wBall al ! (IS e BLATH gl ((ae (918 LB 5 ke Oltlaae

o Blaiw N (Seel! (po o BN AS0d G2yl e Lol pl i G 3 gaall Aty
elaned dall Lgs 5o A AU elifiuly Gl b DY diiadalt 53051 o S (81 54t
AL oo Aol W 2RSSl M 2R el SO N e Lge il @l U1 352al
e B i o pulad W1 AU dall iy @i, BN A e Lol LISY
(S W O glalt daall plias | B W Al () ucde ¥ 0 0

ole 1LY BLEH ade Al B Jdall @S G (a3LEN A LA
Bl @S (e (19318

sl 1/1953Led) 8 31 yLa ¥ pdiadl 3t (paBlaiall Aoy gl doma puos 831 )N T Calind ic g
05318 Guday 3 (@13 S g OPIA (assl Ly DY Golal e (s Aol sl
Mtf.wuls.wylad.dmuby La.\.o‘gsg‘l.da}n il 130 CpaaBlaiiald ot yidad | (yls gl

ASdie ol iy ¥ 015 oI el ! (pruBlaiad| (o g 9o 9 Jo¥ aliw ¥ daslial druitlyy
0918 Lolall Gdas o dall al ) B CO, BN pue o9 TN Jilu gl alisiul wie
0838 HLES (B i gl Aoy po B3] SILid (ST @1 3] (ppuBlaiield o yidiatl Gyl ol
08318 uolall Guday Busly Al gd B (puBlaiall (o ge womin @F 1319 cadiall @St (puns
cAGall Lgd ddadl AT AT gl

‘a..m‘dsu,:c@,b@ ABLA Al B WS e s W adall pl ) OlSe s
E).m.«.uLasj‘_u).uyu_g.n)huc..\ah.«.ﬂ.\.«.cM‘?ba!gl&nmm‘,ﬂwbmuﬁj
L..«ajtbsﬁaum,u‘dm‘u,mfuya@,bugw,bwm?ﬁ‘ 3) 51 Le
Jo> Odlall (o p50 5l & idie (o 9o Legaesy @l ddall @Sod (e (9013 e
P12l e (03 U1 AT 9ol 9015 Al Lot | 00 (08 ion cial | ¢ gulo g0 91 Sty (Bt A i
SAmdt 008 (58 wdall al l @3 AT ga Al B (ST g call

OPILEY (peeal (B 2t g ST N Jilao g pliniian L pcs 31 AUSad T OB clia (e 2L
JILaidl g Lidg cadall al ] OIS doiomd 100 (49 AT Y| ddall Gl Gudail! ca ot
OlSe ciiig delall defgall Wlaiu ¥l (pSan Jbg Sadall al sl OlSe dusd (fSo LS

Suclgallongy L&j@jﬂﬂ}"@‘ﬁ‘ﬁ!

Lol @uilill 6 igyi4 il adell Lple uhilluigh ggildl \

89



T\ /

Ul clagll
dolell aclgall g (Ugyialyl aseoll aldeil ylao e
o (30 (ol (g 1B LS LA 5L o1 633 w8 4o S0 1 o Oy B LA O]

OISty Ol 3 Cin (38 (pilE (s tBlad 51 OISt ! G (3o (yuSLE g L3

GO W Al pladiu wie (o pole gl (edle G Ole 3 Gos (po a8 Lt Hlas ! Ola
2195 3l (¥ 6l 4y o gatl ple g J9udl) jgio (po he) ol 3929 Gute e daia
S (3 e (p 183 SBLET) g e gl el g J 9T gt (i ey ol
OLa3 Com (ya (y pialn (s IaBlad wBLai) yiel sy Juold yB1gh oF 18] Lalg ole 311
Jlught o0 oy rewd 18 i, 0N ASd pe W0 g AT Bkl Gayle (e wBLaillg
2352 99 3N lguans oy ¥ W8 ey cx gl ele g J 5N Hguio (s s JuolB 292 5
OLa 3 G (10 CpeesSe (s IBLal ns ¥ 0,0 MBS Sy wBLaTI 14 ¢ Luoo Lt 121
Ol (s 1MBLS Lgsd iy ATy g 3l Gy lligh (Dpag 5l paan o OlSally
OISl o (o (eiile g Ola 33 o (e

Gopbo (e MBLail wie ddall (B o] Lgeiniv 18 S 40 9SS Wil gtl Ol 1058y
OB i) Jold 3 g g puie gl in) Juold 3 g g e (0 L pisam (4SS0 NV 8S
J a1 9o (s riny heorld 39 9 (o Lgoladnaa (533 ¥ o (2t 92 il g 191 22l
91 &g SSTH 2815011 Ga sl (o yales IS ABLALY @ OF wilID Jliag cds i 9ot le g
LY PIPOR (R WAL [P EETIPY SYVPS {PRCPVNTRT: v Bk { PUOM PP YPURNE: 95 [P TPUN PWER IR
e goll @le g Joall jgo [y (s Juold 352 9 | Lgaludin! ($350 (Al (g SST Y
D g SIHN s 53 G sl (g g ST ka3 Jal U3 Jlis g 4

Dazatl (6 4598 Jlal! Jilu g pladvi! wie waall slaed! OlSe dous Glaks Ledy

a3 old g1 89 (311 sgome Joam sguts Ledl Ol O 0 pulah (50 (y pupl O MBI 3y (248 umlat a1 (1)
cazall Aas¥ 1 abaall AN jaluas M Zalall 2 8t ollas dulls .3 §¥ AT Cox gl elas ATl (g J 94881 jguuo S
132 4o 2001 diagidl s =5 yalall B ,aitl 331,¥

($ 2SI bl e 33l 3 (OIS (e e (yo e (s BLaT ST s LT O gans s U 3 SS 12005 (2)
40 400 2004/7/14 — 12 S g ;o Aneala 1oyl i gulond 19 9 gILET yad e (AaaBLlaid 331y} 19 o ,T0 N

Steve Hedley. The Law of Electronic Commerce and the Internet in the UK and Ireland. 1sted.  (London: Cavendish Publis - (3)
ing Ltd..2006).p.247

:Q}ﬁ&d}‘yli}qd‘?wY‘)dw ple dax ga AW 20 00y cuad | (S G galal 7 58 2 dacw o | (g9t | B e o (4)
B cadalt A pday DLl (Al (9ILaY 7 o 2 20 (B po Ololes 3 (239 — 238 (4o (1952 (o palf &I 5l slas! s
ALt Glal 2 dwlps @Y jlas duwallz ) eaill due 3188 4o (1987 (2 Mudl dadas 13, LE01 (J oW At Byl

Ghellallaayja /




O Ol g OISeT ! G (o (ueile (o uBlail ) oS> 2l (ailgd! G o (pe dBLlait o
Gl (30 kil Gl Y18 (e 0900 358 53T o> gass Lagis IS OY Ola 1 o
sl Leils s Glons 1 0 4T x| ity oTLa (5388 J348 Aoy o} 13] iy gl |
Ol St cdall yulowad (Aisloal ) slginl B Olou Y1 B 431y aailgl a3sloal | 5o
Wislonall g gun g roills wiall ulome (oliadily g dgilgiily iy 2uailgl! Aol !
Ol (o WBLaiY plSs | dde (6 paid ddal| HISe Coos (e Lol

S0, A e A 398 JLuall Yl g plusnils dBLail | pains 0 (oo e Lo i 92 Wy
I 9o (pu s Juold 292 9 pue ] (5235 Jlall Awy Ailgtld (alud! @Sl
3529 pae ) iyl (g255 GO, A e Ayysal) JLaiY ! Jilugy s e sall e g
Ot JLa N pudlind Do OLAGES 68 s o goll le g J 9l Hgio [y ) Juold
0 (1S3 g1 Juaial 390 Hlglaly JLaTY | AS pur e Buigue Oije Lgd ,31935 b ¥
Jeolil) 39 g pote 11 (G330 JATI (g sl B Lga bty (A S3Sall o guaill JsLS
S pdatey g Cailgtly wBlail ) Alolas Lgidawlsy uBlaidl Jolay O aclicn Las (a3t
g

e 150 Y Jedt (e el 0o N IS pue A ped Jhaal! Al g Cuodsiul bl
UG alsiuly w8l 0L s o gad| @le 9 J9il | Hguio (o i 3| Juolat | Lga lsniu!
g 3y OISl e (pe (e 5 Ole 31 e (po (ol (s IBlal iy Al gl
8 Lo (Sl (ps 8Ll AlSn Y L g 3oiomily il (1S g ( JLaa3 Y1 AT 8 g il 3L
o gatt OlSe 2 ol Julat! Glse

Slygdin Oles (93331 Il Og3La 2 a5 Y 1 salae « Ollale Hg3i .3 (139 yo 1979 Aagidl sha 15 oLl (g uall (9alal
.3 (38 o 1985 cdiagill yis 5 palall Whlel 30 MY Aolall 2 Mol 1 2 jom gll (ot 393981 cae .3 (57 o (1987 (aia ¥ Anelont |
deadl e a3 317 o 1991 Zuagid) His 25 ,alal 1Y) jaluas (Jo¥1 LI 30 Y Zolall & daid) (59l8 pid) Jran
0o 2009 & gilatl ela gl ASe shn )iSw | i S s8N g g pall pid Joall Baya) B3N Gall @IV j3laas (9aLS
@I Talalf A Al Bt e .3 86 o (1999 (iiaslontf Cile gl ls dyyiSw ¥l a3 Y) las (Jled i alawa.s 39
P Zolall Ay i (319N IS Gt plus 3 95 (o (2002 (Ze yall BBLE 1 13 palaAN AU Y salias (Jo¥) ST

. (151-150) (o 2000 cZagil 13 :3 paLAN @l 32 MY 231531 jsluall (J ¥ 1 Aot | (Jo¥ 1 & jout

Lol uuilill 6 pig)i4lil adoll ple @uhill walgl goilal) \

91



T\ /

Sl pae A0, uSIW Ol podl plusinl die ddall sliadl OlSey Ola) i Lel
e gadl @le g J 9Bl oo (i (i) Juold 292 g (A Lga sl (a3 1y <o 0¥
e (e e B30 Iigd (OISadly Ola 3 Eaen (30 (pulE (ps IiBlad day (B LT Ol
(ialine (plga B (39290 cgelly Julall (sso LTy ds cr sl ey Jpaal!
G CBN B gl A eSS AL, Ad S I CB gt LB Lef daall (Lo susg
FU{PIN [FYCYPRETSPON ([P WNPPRP NS (JOF- P (DI WP UL PRG-LE b (IS { DU [0 0
o el OlSe 91 JSLat! ISe 8 Lol daall OIS suir g (Vad o ST Y

4l i g3 S OISeT! 9o aallpl ! OIS play (e 298 L )l (201 JHluld (ST g
S goll Ad w93 (I HISad ! 92 cdall Al il OIS plias e g S Jalal

IME (ye Aol Pilu gl alusvials aBLait| ad Lod Jolaid ! 1aa (e 4238 Gla i

al| OIS sy coaliial| 0ls (aas g udall slaedl GlSe dausid caalive of Dol Jday an
s gal | Ad o g3 (G OISt (B OISad ! 148 Sty 33T Lgiaayg Jolal| (lSas

At OSa sk ST Sl AT gl Al Lsal 00ks J9lis (B (Sutaldit 4B £ g |y g
OlSe (58 aalf alaadl OlSe siomd i Sl ot | gy g (T g 52 S8 JALat) (lSe B call
OB g8 B Con gl

Jladl ylao (quw abell olpl (glao aaai: gVl gpall
A 5 A1 OIS 5B il a1 OlSe il (3] g5 1 gaall Sl iy
e (aeyd IS (3 Laguynti (Joeall ol ylady Joal| OS] dy it oo (Ll
1AW gl
(O 9@ Vet Agpkad + ¥ i
sl (52 5 85 0 3 (333131 G155 58 Aol e 9Lt Lah g al (o aid 0200 (653

M. P. Furmston. Cheshire. Fifoot&Furmston’s Law of Contract (14th ed..ButterworthsLtdDublin. 2001) p. 57 (1 )

il e Olosbu 3 241 o (il o po (Go9ed ! G151 s ale Bauay gty Sl 008 S Jruaill (o w3t (2)
(o 393881 e 3 B8 o (Galu pa po Ollalu 59313 (142 (o (Bl p pe < Bauall 5B @aill ey (194 o (Gilu pa e
Ern B e s A4 o (ol g e 92 LT et e oy 318 o (Balw pa po (G918 1A S s A8 Yo (Balw g e
S W e 3Ll g (5 mal | O 93LETI 2 a3 jalne cagaatl gl Oliney.s (134 (o (Galu aa yo collas Adllo.s 960 «Bslu
.88 o 1990 dnalat | 5it!

298 Bal1! (g gud! Al (gilall clius, (101) 2alt Q;j&l P HgILat! s Mdaitf olgs Soasd S A patt 31 9ad) (e g (3)
B4 5L ALl s gaally Sl 511 (15318

Ghellallaayja /

92




duntds Lo pe 3450 1asg (dall @iy OLEALY | CE81g5 w8 olaw ¥ s S8y pasnd o
LD Jelail ) LB Aoyl 3 9o g (po Ayl | S MeLasl

e died Jaal OMel dd @3 SN CB gl B sy ddall cdg Old Uty e sliag
lat B ,dalt OF (J et co gotl mlay @F Olg i cidall @iag QLY (331550 gt
Pl (ye Jgutal | 0B 1 AN s Com gl | e pitiodd Alasmtl| UG o dda 3lad dall

Rhaﬂw#@@%w&ﬁh&@Lﬁyﬁﬂhﬂﬂﬁ&A%kﬁ“%&jQ&{pALMQ&U
G OIS g2 g wdallal,l OISe g2 OMe N 108 HISed (J 5@l (e Jolall Lgad (ylay A1
]

G A OF Dagunay (g0 000N 2 e WBLA e 2 Lol 0ls Gudal By
a3 209, Wy ol ¥l addl A g (po Leud pom V) Alas I (oo wBall Lgd Wdaly
ol S A d e

Olaglis) JISai (po IS (51 B 098 4B J 9@l (po e 3l B (51,1 1a pe 32514
O Led inn Wi g SSI ALy Jolad) ) pomy OIS (g ST N1 ST Jlomt | Anilay Lgiag
Bkl puinians Of (Saall (pad Outasll Liasl 9@l (e esald| s9u (o (5T g cl 98
Toln Fie ddall plpal B CO,IN Gyl (o 8 pdlie Adg ST Jlal! Jilug adall
Clou ¥ Al da g (30 Lgd iy A Al die wdall ddaly ALt | 048 (a8 (Adalowed!
I Lgd joo U1 AaslI| (B wdall Cilg g wdid Jad OIS daallly Jguall e
JeEH OMel B g LAl Ad w5 (S0 OISt | Adall al ol OlSe yciasg

ad) dz g (po 1 Jumg 13) W1 0,581 iy ¥ Ba¥T (e a0 G plalll 6048 Cipag
Ol GU13 (e Sliady ,ay elad| LBy idlel Sy (pe 131 Jauall g ¥ i Sy

241 o (Bl gy 96! B33 e (1)

194 o — Gl g o — (b po Ot 3 (2)

AT o il g o i 39398 e 3 (3)

(el (yuum amwa .3 92 (40 2003 (A pal) Auagid| s 18,8 LEN Wi ;DN pe ABLATY Ao guas idlove (st | ool dabudos (4)
4333.3.78 4o 2005 (Aagidl s 13 paLAl ¢ 5931 () g3LAT e 92T 8 )L M1 ot Fraus oA By ponil 1 2 il B 58 (o (g BLal )
B 5alt 2 (i g ,ASI N e gSmt | — s 9 ,SST N Blnidy B 9 ,SSI N S Do lalll 1a3 30 (509 ,SSTF F dal slaadf (gugl! Balial! dase
(B 2z getae IS .3 23740 255185 J ¥ 1 ot | s 5eas M 1 g g Sl yld S La M 138 50 = it 912009 g3ke 20-19
296 (yo (2006 (paalond| HSAT s+ yiSs M) (A 5lis Bl (539 ,ISI W ddadl pl )

T610e il g po (S5l 313,01 e s ()

L3331 e 93 Balklg g puaan S3ke (90) Baltt (6)

Lol uuilill 6 pig)i4lil adoll ple @uhill walgl goilal) \

93



T\ /

09 TSI il 1 91 el (B3l 3L OIS o grs JLBTI (g yrtecms yiiad ¥ 90 Lo J gt
Iigs dluad sLa O (Balat ! Hlalu g des y S A.SiSj o gl dad 4%541‘4\.”:3.\.1.3‘);!03:
0,551 el (19 J gt

9B paibual Ay L3 ¢ L

ity Ladlg LAY (pe J gl OS5 pomey dialy ¥ dall O (1 paid ol cenlily
o 93 SLED Y cin By Tt 020 gl B ¢ o113 s (0 LSl g 5 g1 J gt
dI1g 0 9ui0 S g (a9 J il ygutio OLS| agao Cum (yo J9al1 e A 103 I
e 4B Sl ST B gl e gatlt 9o ALEG W NS LB Ay patf ol 43l it
Joeal Cdg 9o udall (le) sliay oo (LAY By g (pe A gy g Aabold Aaiay J gl
LT gl i ad @3 G HISad ! 9o daall slaad | OlSe g J gual !

08 il il ) ALy peids 9 B S5l g3 pliniel e J94AT) ol @y w8 g
G2l e BLa 1 Jlusls g (B2l COSed A »d | ety g ey i Byt (8 J gl
Ol Balall By ATluptt die Clayl (G OISed! 98 daall al sl OlSe g (ST fgT (uSLat!
(AT OIS0 (B i 93 (ST g1 (uSLaT jlear o aIAL | CaSie gl i Buiun

Creudatell llasnt Sl of ¢ (Alealt Do Lt () J 91 O ol B it 0008 comg
oy LiasTgeaid ] aw pad| 1 4 a0y B 0315 yaal (o e ¥ bl Bl (3 9|
iollasd Jowg Jd ad!| Juw pad! (A Juadl Cooms Cllasd | G o 4B o Jlay! Juw ol
dde Jygailly oic B8 el (fSay M2 (o | Jlalin | il ¥ ponaill ol Jluy¥ialalay
Jsal oMel ol + (Aghalt Ao L (40) I g Ailgs Aauay idais wiall Hlicl o2
¥ J9al puaal OLB cor gall @le I Juay @F J9a11 1a alale 0,51 Slasd Lasy ¥
B e Jusaill I iy ¥ ey o gl | pSkels Glaly Lagd Linds Juall (31 iy
LD azatt slaaily (pSa N 38195 Gass

238 (o (ki g po (gt Baliatl wama w3 .a (1)
49 (o (ol g o s 39390 e 13 (2)

Hill. Simone WB. .Email Contracts - When is the Contract Formed?” Journal of Law and Information Science.vol.12.no.1 (2002). (3)
.56-pp. 46

196 (o (ol g pa (i po Oleds -3 (4)

Ghellallaayja /




el Aot L a3] (Vaguinmy (60 0,01 A0 e BLATL GlaT Loy
093 N pueual @i OF Hguain M dalud dasty Jouall HOe!| Aamt Laily J gl
Bledl g bly (A ot 39 LIS eluny @1y G Ol 00N 20T (B delud
Il (e puad A1 A g SSIN Wlu I A5 G @ @F JLup¥ 1 O G 1agd it
Ay 093 Jgudd! G Me | Bliad B Lgi (2.0 9 (LAl (oLt (AN Cowlond e A
¥y 9al e @l 4318 J9El oyl 318 cdalid (93 & poad BUad B (yud § 0 putuadd gl
L (S @ g J gl a1 131 (e #Ling (J guo 9119 p il (s (o 311 Juolall 392 g
Sl B 2 M ¥ At Lgi13 LY poiad Alasmll 392 9 M3 Jluy ¥ piey 8 i
SAe i g A )93 LgiST g e (e L8 pal A g ST

Wl O oo dlgd| i A1 5,581 Of oo Pl guall Cola w8 (51,31 1aa O ¥
Wl b a3 O Lald (Jlup ¥ pios 50 Jlae Juas 1] ¥ el Syl O A g ST Y
BUL (V] (RRPSON (FRIEN [ (JUVHEN (R IVEp B P PR LIRS (P PRR PSP
T O day 209 SSIN Wl 01 Jguog pate 1 6235 Busue Gl WHligd IS (ud
2 Jlae 3929 09 Jlus¥ ! iy W g TN Wl ol Juwy3 OF (el (pod dlgtlu)
SIS PRPON (FRRIEN [P ¢ ((UIWES (ST PES IR ) PRV (I SUNTNPE L ISP
oLcia MY Lge Ml p3¥1 (adatly yoland| Ol glasdl allay (b o ol dlgtlu )l day AE4T o
e slog @laidl ulhs Gl Lgi it BIS ju Lgb ua gy ¥ 9l @)lis el le Lgdlgialy
ool AN Cwlond) Sl R 20 W Wl 0 @liwd ¥ Jlu Yl main w88 GlID
MY Lgd @F AlamT dx gy ¥y Jo@l pad Aast Tligh 10Say (Juliadl b yatly
Aamly 25l sttt ol Labyy (e Juold Logins ungs a8y Oliland Wlia ah
cGalf slaadY B ¢S il

Leud im0 Aol LAl O guinns (65 T8I 131 Jlaw yf B g sy’ s LS (ST
Lgud g3 A Al g1 )53 @ guany (6 g (Tl y DAY Bcrcainal | 43923 ¥ le Jolat!
JolaY 15y g (po Jgualf Aiouatial | A g ,aSI ¥ | Ad L 3

.93 — 92 4o (ks g o ciblona peusndl gl Halud s (1)

A37 (o 2010 (ild Jlg 5l solee (s g TSI N1 5 ylowid | 3 pat A g3LAH SR (gl 3L s (2)

3 LAl ¢ s yal| ol ;3001 2 39 ST N ABLATY | (o lALE dams ot pd Ailomdi .3 B o ik g o ¢ parl (pn ams .3 (3)
122 4o 2005. duiagid! ls

238 (1o (ki gy 15aigl] Baliall dasme 133 .2 (4)

Lol uuilill 6 pig)i4lil adoll ple @uhill walgl goilal) \




T\ /

Ol o Alle Coalad LA A 9ud | SILBLATY 19 20 9 ST W1 O olaedf (58 O )
O el G A 9 S AL 31 Il y) Ao St (20 9 )5S WSSk )1 p Ml g Sl
o J9El Tl CiB g sums Lo Dopdlgal! it (ped o yS3 Galudl ¢ M3 (J gat!
g ¥ Olaglas allad Jeall (po pad i 40 g ST Alup3) Lgd J5u5 1 Attt
Wlu Y Lgid 3 S Alasm I B J il Jluy) CB g suos Lo Lo g (Jolal1 3 placu Cuod
I3y (ot 8 plasw Comd a1 Olaglactl pllad (po Jgdll (o pad 1 A g AT Y
A1) B J guat Jlayl B suiomis clotm | il glae plias Olediniun o get g Jalat 1S
<A g S N AT ) e et L @iy (A1

S S (28) 8y i pmtd ! A 9 ST Y 1 S Malaadl (9318 [yl 9al| UG (yo ,S2g
di3a ol LS Cpuoaald) gons 353ad1 sl Bleas B 431 e LN 1 (o (10) Balel|
ST ls B Loy cdun ga Joally ddall pl ol Balaliadl 5 ¥ 2BISH Jaually ciloa ¥l e
Sy . B g AT Y Ml Gl (pe (J gl gl Claa S JUaat 9 Jgure gf Jauad
A3 g ST Somad | ) plia oor 43 e 431 (931N (e (15) Balad | (pe (1) 3 2l
sl (o gl Gritiad! B placud puiaimy ¥ Slaglaclt allal L8 Yol 108 Jgoa Cdg 1 2@l
AL O3 putnins W A S pal g Gudiciad | (o S OIS 13] 83 g cie Aabs (39 ST Y | o |
g | piul (po diSalg dd| o padl 0LGB ! juon Jomedd 1108 Jg5ns Cd g -0 cle glaod!
cOle glaalf allad Oof pdiniun 4| Ju yedlg Gdial | (pa IS OIS 13

395l B B g TSI YT SLLaST | alnuls ARlael | Busiel| @o¥ 2Bl Liayl St
32 09 SN Gllasnt| Jlu sl B gy 431 e (10) BaLedf (ye (1) B 24N Cuad g it gl
Gt B dall g Gt 5 pla comd ads Cile glae altay Gllasad | GU13 4d jaliay ot i o ot
pLaS L8 U8 (S @F 15] (3 ST Cllasndt LAl g gl (Gl (ye Dol Cllasnt) (i
ciGriciead ! (pe Aab Ollast ) Syl it B datt o Gdiadt 3 plaw Cod pds Sile glas

CrSalaalCys 98 L g J 312 (ye ka9 53S0 AT L 531 P51 00 1 (o iy
pLas 20 9 ST M1 AL 01 did 5l I B gT B Lo @iy (At gutd| SLBLATY g 4 g ST Y
CB 9T (B ud g wla glas allad A g ST NI ATLu 31 dd 5 (S B gY B ol Cilo glas
OlSadt 92 ddatt al,l OIS Olg (Jhu ) DA duauainel | 2 9@ ¥ o Jolall 4d darday il

O 17 8380 Gy (1) 32281 ye (1) iy (ot pmd | A 9 ST W Byl | (39318 (g0 15 B3I (0 (1) 32000 (o ) _\;pt:,mt(l)
. 2002 2 (2) By 9318 A0 9 ,ISI N5 lomil |9 S alall Glis 33 B5ke] (9018

Ghellallaayja /




Wl ad Cdss U3 SISt gl Sl glaedf alad 2 g ST Y1 Al 31550000 4d @3 (S0
98 OISed ! 188 yfay ST SIS 108 (4l J5Ladd! Laa (ST g dOle glact ! allay 2o g ,SSI ¥
AW o Jluy ¥ @3 i3 o plact | pllal 4d i g3 G231 OIS | 92 S cidalal l (lSe

SULEN Ad i g I OISeT ! 9o gl Ayl (4o

ciagall ylao b adell syl ylao yani il gpall
G5y Lo gt | dd i o éﬂm OISty tzall al ! (slSe sumd 4.4“:' RATRUNA [RRo
Let gLics (J 9 BTy elall da plad g J Bl p Ml d o (o0 Ol plaill ods g dioas Ol Y
AT gl e (pduad JMS (yo

£ ()0 9ol A St Ay 205 £ ¥ o

(> gadt S8 (o Jo@l aMiwl CBg 9o wdall slaadl cdy ol Ay daidl sia uaddy
OoSesd 0313 el J3laN plaiens ¥ Liilgh qraacns comgall B (o wlicas Lowtic Jguatla
oy @7 575 con gall (LB (30 J 9l pSliul By (o Iinie wdall liiely dele Jusall]
3355ms J 94811 39 51 Laily J ATl com 3ol mlas Counsd iyl alngh La g sal) Y e
) JolB b Liilgh 439 paicr g i gl

A OISTLE (el] Jual Jumy A ISaTl 9 wBall plpf Ole Ol AT Laday
JEN (3o a3 31 ALy g el a1l 51500 58 J 9l (4 snd (i) AL 31 4T il g
L Al ol gl dy ot (SN gl (uSLaT jlgar gf i gl l iy o Bgatio (1 Jual
s 90Tl OIS (B Balall (B i g (I 19! (puSLAYI Slga gl sl Bgutiumrg

OSMet OIS 15L8 (J3atls con gall ol (ot Lasd dions Ayttt oia Sl f Liasiy
Elam Y a0 ¥ Lias] AMLw Y1 3 oo OB 0,31 Jual | iutoms 5N OLESH ¥ 0 pavtaaaly J gl
P goll ple I day J5ual s of Lellls 531 12s

Al Ol OlB (S0 SN Aus pIly SBLai e J34aT Sl a3 eda’ B
9l Wadaial| A0 g ST Y AL o1 p Mikaal A @3 (S OISaT! 9 Aziall

Bak) (ye 2 5 2401 Ha3l . aal) sLaad! Alaomd csusd 2 adliadll Y gud) aued | Ol 1980 L 28151 2y pait oiigy i waty (1)
SABLAIY 4o 8

43 o (Bl gy Bouali b paill ase s (2)

Lol uuilill 6 pig)i4lil adoll ple @uhill walgl goilal) \

97



T\ /

(10 34Ty elal! g 05+ L3

AT g o god o Juaiif 130 W0 50 i ¥ B3y ¥1 (e preaaid I Ol A plaid ) o0ka uaas
S| Ry gaialy ccur sl ele 31 J 9421 Juo g 13] ¥ iy p1atd | oig! Lay ity ¥ il Ol
W55 11 W1 Py latl e Ay ,8 Jgual! Jguo g O A paidf ola jLuadl (g o ol ele
093 Il pols 8,0 a9 9 SLAL Lgundd §gamed (SLANT Jilug ABISH (puSal | OLSY AL18
e EI Y (1o daies (o ps ilins OIS 431 s 97 LaS () 9009 8 5 J 3120 i g0 ol
o

o gl g @lay il ALl 8 3oy iall aliadl Gl OB i pait) oisgt Lad g
3929 OlSe 329 (JoBIL cox goll 4o mle 0t BISel! g2 Wl pl ol OlSay (Jgatly
B gatt

Aast Lo 2.0 )5S il gl pliasiin! Ga pbo (e W8l e do ylaillols Gudal B9
Jatl ele o 9ol O 10 i g (J 54811 i gt | Lgud elay (01 AlasmlYf (o Gl Ll
@l Oleglas allsd g1 1) ol (pe puad AT A0 9 SSTNT ALyt Joius Aot i
et | AL S0 @F o Al 331 LG A MY ALB (o (praed ! AL (IS 19w o gold

Boggan jub OISy gz p3iw D ALLE ol z s3SI AL Hd Wl 1 Gl COlS 13 Lel
I A Y AL daall slaed ! At (18 (g genas elall cox gadl o Hiaiy Coo
“An 94 g 7! pimies SAT ALE AN 11 Lgd i

e goll e e W8 e (Jgal (o pal G 20 9 ST N AL 33 J g g OL2 108
Wl 31 O e g Sy OIS WOLANT 3 1o 2315, Lgase SLA| (S 1 )3 13T W1 (J gatly
Leud 48 oo Y OlewY Woggan pid gl gl i S ALIS ,ud A ST Y

o Aol 3 SIWI wdall plml OISe Aoy Adlaiel! ASdel ) a0 TS pe (ST
3430 (yandaTS T A g ST AL o1 J g 33 ol Lokice 35 30 i 331 OIS (3l cJons
o2 1393 94 OIS U dlgule ¢ M W19 Oile glastf ALas (yo AL 11 LIS 1 yintuls ald Lousic o
o) Aol gy Ao g SaST W Al 31 UG Cealia! 31 Sila glasd | allay 48 i g3 ST OIS

2. ool Sl (g3latly 97 Bl 2 (5 el | 3l G galatly (142 3altl 1l ¥ 20081 OMelall (g3l8 4y paidl oligs asi(1)
45 310

24300 (il g po (S9! 313,00 e 3 (2)

1980 (sl g r (d po Olests .3 (3)

133 o il g o ¢ llas Tl 130238 o (il g o (S 96| B3 e 13 (4)

Ghellallaayja /




Salec 30 B gi didoge B 13ga ga OIS

OlSe 3uom Lgal o wall alf OISe cuomd (B Aalall delgall (ol paliul day 12589
il 531 A3 L iy AT AUS o | (ST 9 x| 1SC0 91 JLAY (3150 (8 Lol uzal i al ol
Ly cor gall OlSin gi JalaH OlSin gt Bygaccs (g Hadld A LA B hdg Y|
REV V-3 (el T

U Cuaagll
2201 ilylodl epsirall Laciag (il Jglall
ugrialyl adell aan yaisall ygilall

..Lw“,.lc@‘%‘ﬂ‘&ﬁm‘w‘;ﬁw)ﬂm‘bidlwLafél.}f@fd‘
Lo 51 A o OIBLatall 32Ty ol 1308 cctiad Al OISce onton ASEin 8 539 S
Ol iy (Yo ge Logaiay @F ISl 9l g guda gall i (g0 dall @Simdd (ine 05315 e
I BLATL Gedalll con 1911 OgILAN 9o 0gSs w8 g cdalpal OlSe HgILAT puainy Adall
Lioids gl 2l puor

Gatlatd | i 198 O 93LAY a8 Aol AF (a9 ST Y al a1l O1SCe g
SLovall Tl LSLAEN (olais ¥ oy Glas Lead Lial deesl 4 Ledly coomd
e @IV Adaal| Ols | M1 (39318 (pe (3) il (53 (21) Baledl i cus (A Lo
Ol ge AY ud (ST i W e 28,5 A (Saeadt pdai Slyle M AT 93 @Slowe oluals |
g o ol iy Aalate (S50 COIS 31 SHLe NI A g 2 Aald] Joma o

pLoly caalall e lsalt Lad, P9 XSIF N ddall plp OlSe il Lgae o1 Las Ll
Oe JHLudl Cam g (39 0S8N wdalt al il OlSe s B Aygauall siay desa ¥l ol
§ gl S (o Lo g ddall pl ol (3150 dputon L s (301 S MSial | Al

o Aol | OMSGl | Racds e s Al B cdlals JHldll s (e Dla ¥
09 ST N O Salaal (3 9315 Lgaun g il 1 J glond | Acul 53 (@3 (38 9 (53 9 ST ¥ ka1l (115
sl e (rotlas I ol | 188 @l SIS (ro T3 g OISl | LT Jond (S 15Le ¥
]

28 53(8)g Busil) A yad | O Le Y1 AT gt 1992 Ziaad (1) 5 @alot ¥ AL Sl M1 9015 (po (3) 3,481 (21) Baltt Hast (1)
- 1988 & 24 @35 33,¥ 1 Aol SLaSkomt | Jguol (39318 (o (2) 3 paat)

Lol uuilill 6 pig)i4lil adoll ple @uhill walgl goilal) \

99



T\ /

9 ST W el l Al (IS0 disd OIS 1 J oY cullaed |
A0 g ,mSIW OMelaadt Hoald gs 0 9lall o gl desDle gue :93\33‘ dlaoti
L9 SIW N LBal al pul (ISe i iLe ¥

JgVl cllngll
(Ugrialyl adell olpl ylao uani iAo

OIS i (ya (rasile (ras BT 93 58, T1 G ylo (36 ABLAN O (ot Lo S5

Ol | UG 3o oo (Gl | O1Se g Ola ) ot (B Sl Bgad Gl Il auyl Wl O

G OISl LiagT (pand il 4d @3 a1 B gl (yad 318 i) IS (o idadl Ol

s Glaeyy adat! slaasl HISe (po dolyl lisng (Paileju susis ddall olsed Vad o3
RORPRY

b «ATs Jlie g cdile) IO (pe ddall OIS Adtall & Shelaall (pils8 sumd Liasiy

Lo cBLaidf pliay —» 31 e Cual iy SS1Hle W1 Adadt O elaedf (19318 (ye 142 Salad!

g i pmy e 45 Baled) b SISy (e Ole 1y OISett B @3 (pedlall Gy
“MC"‘E‘.A:‘:"« """ UMBQL‘}J‘@‘Q’-\éﬂs‘xﬁaﬁm‘}d‘-jﬁm'»gi".\cﬁg@

OlSatl B iy wdall (5180 g QLN Lgd Gallali LA Al (8 susy ddall Ol oo
OGN Gallal 4d @3 g2
(AT 3929 OIS0 5 ¢ 9431 (5She) B et L g il a1l O1SCe Of ] LB g
Q\S«{szJ&&J!OaJ.;LEJ!%&M@‘Mt@@g&e}&ﬁtawi&jaaﬂhLMloa
Aall alpal OlSe Oy (JILAT) Al ua g3 ST OISl g5 wdall all GlSe g2 HMe ¥ liaa
1ot OB Balall By (Jgual putial dd @3 il OIST) 9o Jgudll puotuad &y At Ladg
OlSed! 98 wdall al ! OlSe OB J 9@l f p M Ayl Blats Leud g (Jolad1 OIS 9o OIS
Olse 9o Jguall (o puad il Al b ad] o g (1 OISeILd (J gl 4| Juog (o)
98 dall al ) OlSe OB J 4@t @latt 2o, laid Aeaidlyg o ol OlSe 9o g cidall pl o)

1238 (o (ol g pe (91 3130 e s (1)

1239 o (Ealu g po ollax 2dls s (2)

90 po (Balw a2 ro (uuld (s doss s (3)

(310)(2476) (83 5 30231 2001/5/9 o sy Ty yomsl| sy Bty pnd 1 2 (9 g0LaN Hias S gitie (4)

A0 o (il o po o 393981 e s (D)

Gliallaaayjs  /

100




s gall 392 g OlSe 989 J9ETL i gl l 4y e (21 OIS

(Ll MBI Jie (OISed! 5B (edile g Ole ) B (sl (o wBLaid OIS 13 Lol
Oigx 8 OlaBlaialld (OISal) Coo (po Lol pdsl (o wBlad 9o Olojdf G (pad
(a0 OMe A ALY i g8 .0y Sle (pas Lo wBLail Aol g8 Al o (¢ yonid (pialine
L85y (J ol OMe 4 @3 A1 OISl Y AT 39m g (lSe 5o sdall al ! OlSe 1B
ple GAI1 OIS Y wan gall 392 g (IS0 5 bl pl ol GISe OB (J g1 lall 2y ot
RRA LY

kS B LB U Aagaal) Sl AT g dokel| & Melaad| (yui 950 LB g ety 10 g
Azall al ol OlSe juamis 30 g cadall slaadl OlSay Ol Cr Uasl,3 Il 3f cazatl (ley
o 9ot 392 9 OIS 51 J3La 3 g 9 OlSe Lol ((p0ilSe s (S8

JSa p DMl 1 J Al Jlasyf B prtwiesd 01 yotelail| Sl g1 O Lyl ety
9 LAY OlSe (2 Balall ;B w93 (ST 9T uSLAT! g ol (Saladl oo 1dl COSe o
Aiad ! (GO B 9T (yml 1B ¢ zall Hle) IV (ye call HlSe oo (ySian 143 Lo gt
5L gT) U8 < ga Lin L (G201 JHLail] ST 5 (i @3 I OISall Liayi (pead cotiall dd
o) JLaN! OlSe B 95 Jguall p Ml gl Jauall Jlu! B Bediviuel| A9 SSTY)
Al Ml pod) e Luld 433 JMS (o diall OISa waiiond (Sos ST o gl
§ oaedaitf Jilu gt

OISedt S (o (ptSle (i uBlad 9 0 0N 1 2S G plo (3 BRI (3 (B Lot Ly
20 SN O Ml padl Garle e gl Auysall Jlai¥ ! JSluy Jleaiwly dBlaill o3 olgw
kel (piga (B Oludlaietld

Ol (o wBLal 9o 0 O A e By 948! JLaai W Jila g B plo (e 8L (19
“elgd dde (5 ond 18 Laall OIS cousd B9 WIS G (po bl g Ole T G (g0
Aalaad! Jolad 103 Al ol Cus (ro LGNS oo Jilugll 026D ((edile (i Lo B lail)
el ol B b (e 0 0NN ASLE IS (po dBLall @3 318 (OISl cpasd B Lgiha
Pl J3AN1 5 (s e ol 3525 e Y] (53335 Lae 8ygually Sguad) J&I5 N
53 G OISaTl b il pls) (s sy Jal e Ty et Lah g s e gl

1238 o ik g o 96l 33 e s (1)

101 o (Bolw g po B (e B0 o (Falw par ps (s 39388 s s (2)

Lol uuilill 6 pig)i4lil adoll ple @uhill walgl goilal) \

101



T\ /

4 a2 93 SN OIS b aaad! p gl OIS0 sukoiy JIL elal) Ay ptatt L gy c bolal) agd
o g

Oueile (o dBlad 9o (o, 0¥ ASd e A g ST Y Ol pod | Alawlgs wBlaid ! Oy
Jlaolcdy HShle ¥ 2 g ,5sI ¥ O elactl H 938 s g (OlSatly Olajt Co (40
L (50 S Alasmill B Gl 5l e b ¥l Gaty @ 13 Mig o st ¥ Al
A 31 p M) B g 3y g (i pad | 8 pdaciad pidaing W Silo glas pllad 4 g ST N AL T
B (o (raett Oleglact! allad 209 ST ¥ ATha 31 4id 5 (201 B g1 (B 20 g )asT Y|
Alas T byl U8 OIS 1) Lgan | pdni! B g gl A g ST W AT Lu 31 AW Y A Juu pol!
O o 1319 (AT Lau 331 LG p MY (penad | Slo glaadl allad pid 4l Juw pold 4ol Sl glas
Al p31 5k Lanie p S Y i (A 9 ST M1 0L 31 o DY Sla glas pLaY 43| Jw pal !
A Gyl alS Ole glas pllas (g1 A g ST Y

Osla) Ly Joudl) Jla)] o8 Reniniuall Ay SI¥1 Jilustl Of 10 (e ey
wilej dumdy ddall GlSe O Legg Olaglaedl @lad oo SHle ! Ay NSty G Lalast!
plal OlSe Wltl ols (B gag Jo@l! Jlu)) 4d @3 (I1 OISed) Hlie ) As afluccud
09,0 Ay iyl 131D coalf af af OISe S jed 1 8 pdaccd puiainy ¥ (SIT1 Sle glacd
g Culis 30 ALl B 3uoS J gl ) ot 1ot Lad g uiall sl 3d ¥ 9.8 (yeuias
©F Al UG a8 (S pod | 5 pdaed pidaing ¥ (523 Silo glaadf allad 2 g ST M1 ATl
Ole glaadf allad dd i g3 G OISeT ! g2 Jguatt Jhay) dud @3 ST SlSat g J 9t Jlao y!
el 3laad ) OlSe 99 S pod 15 o puain ¥ ST

(23 SSST ) ALty 31 Db AL (5315l 1 At 9 ST H 1 & alaad| (9318 suboms Liaslg
OIS 1318 cArd) S pall aals Ol glas pllad 2 g ST AT, Lgud S35 i) Alasd| B

S b e )yl 5ol B o Lo ¥ gl il le o3l oLe X1 A ST ¥ O Malall (3513 (pe 15 5alt) cuuas (1)
A3 Syl ST il gl £ il 8 ot puaig¥ Gloglas allad J505 Losie @3 8 409,583 ¥ ) Alu 0 Jluyl OsSs - 1
il Getals

1A gt ile A g ;ST N ) AL 1 a M| S g sty - 2

g ST Bl 0T Jgina g (3 4B S ¥ (950 2 9 TSI AL p 11 Mk (420 538 e glae plEd (s 4l Juw 11 OIS TL -
e glall alIa) o 4 2l Cilo glae pllad 31 il yf U8 COIS 13 A 9 ST ) AT L 231 A sy s 5B g 9 Conal | il glal | pltas
AL 0 JLET WY Cyal)

ccdd | S ol il Sila glae allad B g ,SSI W AT L | Sk Laciie p D W pds «ile glaoe allad 4| o, Cras @3 13) - o

Ghellallaayja /

102




LT J 3l p Sl gy L g S ol 5 s 431 (Y 5.8 (pandas A ST AL
A 9 ST A g8 O Logg cctiall o)l OIS 2 93T M s p3 1 A Ceallian! (231 DIST
S OIS e 1 e 0 yiud Sl glaatl alias Lyl o J gl a3y Aoctiniel!
o AT 38 (Gl alpl OIS0 98 ¥ B (peiali L g ISTNY A p01 At Cilis s
OlSatly Joall adliu! @3 ad| Juu ol 2l Sloglas allay 20 g i Y Alla )11 L cdses
At Juw poll 2l Sl glaotl allay dd d gy (g1 HIST! 98 J BN AWl 48 @3 (gt
Sldnad! dd ua g3 s OIS Hlie | Els aliud dibeju sisiy ddall GlSe ol Ly
caGall al ! OlSie ATMS (pe J gt | @i S231 Sla glactl pllai g

A0 9 ST ¥ Oilo glaad ) datadlg Oldaad | Y Eld g Aol olgs 25 ¥ | Cunwall (po 431 ¥
(2 539290 0953 ¥ 1B (O SO AL alisi | Wie J94at a My Sl pusiud S
audE ) Sl ot plasviul die JIndl 9o LeS corgalt gl JULaT 4d a5y G231 OIS
‘:,:Jmuya.dtmbwwtmss,&mgtsﬂgsﬁky JolET (3980 O (pSaad | (pad
OlSie b 1392 50 iz 5adl O3 OF 91 3T OlSe 2 G392 90 Leilawlss Jseall Jluy! o3
L SAN M) B ool AT A g ISTH ) Sl | 48 u 95 ST OISl jalie

OISel pu H21 BlSe ()9S 08 Joual) Jhuy! gi pDbiul dd @ ST Slaill OISllE
il g1 sl (pe B g ST N Jibas p 31 p Skl y Jhao sl ccu gl 91 JolaY1 4 i 5y 510
Aliay Uty Jlieg (Vi g st Oleglas dotaily Sigaly 5jgal Alawlgs @i 4w usI !
e w9l ol plase B Aoty ¥l slay (yahoo) galdl altaig (hotmail) (el ggl!
Ot (olma¥ | 4@ i g1 (i OIS (e Callisne (1S 2 ( SERVER) I ceul> asls
Al Ol Sty Ja Sdall al pl HlSe Afmp:eg,ts.»g‘wias,s (AeIad Y| 0LAB () g0 iy
91 Iyl 4d @3 i1y Olaally 53¢ W ol 4d ua g3 (ST Sladll HlSelt a3y dall
d).mg%w|3“dem|@..\:,%L_SJNQ\SA.UL&QQ\S.QJ"M:Mﬁfim‘jﬂ‘?m‘
§a09 I Y ! Jilughl ola 4B ua 95 (1 OISt (o Lol

Al wie J gat) p Sl dd @3 ot ol J il Jlu ! dd @3 (S0 ladll OIS o)
A L 9T Jlauy¥ Aadalt OISt Hhial O Glts g Pugalt alpul (lSe ;ias ¥ o, 0¥ ASd

Tl Ae gazma o n 1] e g ISIY Ole glall altad 31le M1 209 SN YT S helall (9318 (pe No¥1 Baltl i pe waty (1)
i 51 L, J5lu 3 e 02355 ol a il of Jlusl of gl of £Las¥ Sleglally Skl 3)1alg Antlal Buias 3¢ 1s
IREI

154 (o (Gaku gy g3l 3L s (2)

Lol @uilill 6 igyi4 il adell Lple uhilluigh ggildl \

103



T\ /

OlSe Oile glaedf allad g Cilinedf dd (it HISed ! Hlie! aifiiuw ddal! al sl OlSe J gt
O g waalt al ol OlSe mian ¥ Oleglactt allay 4@ uo gy (o) SlSadlg cadall al
Aoyl (SLel lgdel 48 Lo g (oo gadl OIS ol LAt ISe ;2 adi ¥ salall L8 (SLe¥ 1 olia
o slasd! Alal OISe v g3 (pal o gadt T JLaTH ey ¥ 18 Linyy idslans LayLis ! o
G Oatl Grwadl Logele pie iy Los (J gl a 3wl gl Jluy! @3 4 ydo (pe (Sl
Logilad g3 Catliny 1B (G150 W1 (g gus 9ot Coom (3o 9l UK Coom (3o ddall @S i3

OLAL caaly ¥ ISel! 168 wilo glaatl allay OlSey coxgalt gi BLaM @le o1 iy
1] AT il gb) Jleaias) diad Y1 B plall das S 5 (93 0 kS gl | (309
Gaylo (pe ABLai e Lal cdifs Ol giall IS (oo LTS Aas Sa (fSan A1 gie (pud pladf i
Jao O S Lo JSB (Ol giatt puad (9s Ola glasdl allat HISe ;idd (ySaal | (yed i Y0¥
Sle glaedf altay (a5 O ol 3T HISe 1 AL (6 gy (6231 (SERVER) AW Ceulmtfasls
das Sy ¥ Lo (59 ST N Ol giall i (93 31 OISe B 392 90 T cewlss palss (I
@S A8 (T (ygIlal) A allis Las puiad uB LBall al sl GlSe O, (8t
¥ Olo glact allay ISe el 57 (imd 1088 g cdele (193 ¢ 950t 9l JSAN| Com (p0 dall
0 35 S| (o LA sy ¥ ]

Clald LI a1 il OF 45l (pe wdadl alpl Ol e glaell allss OlSe sliie! Liasiy
s i SHLAR Y il Lialy el pf Jove Og3LEY oyl IS5 ¢ guind Bucld Lgule
Sle U e Grdatl) conlgh O galal! dousid sliw! dasliaS wGall al ) OlSes 25
LABLlat

Aulee Ol)liely Ol pus J2 Y Ciadng el ol Jove O 43LAY b pail| IS0 g gun Burclad
B 0950 B il pl iyl Jons 4318 OF iy (pulalaial| (e DadeY 0B )9 pencid | Lgon]
(518l (e A gy Lo Sy AilaTiad | dolSn| 48 pa0 mgle Jgunrg Bl ¥ (sl Jglicie
@312y 2o D J gom GLATI s dolSin] (39 pa ¥ B 531 () 93LAT L juatil IS g guasn g
YSEN Com yo

O Ol Y OIS (Gudaridl o 1931 (3 93Lal! diid sliw] dasliaS al ¥ (lSe 3LaG 1

bt o ge .3 1149 (1o (ol g o gL e lB ele (e S ST e e ] TVY (10 (ol o 0 cuudll ol el l 3 (1)
2001 ¢ Ao i 2lS 2Ol N (315l N (93laNI 2 Y 9ud) ILaal! (olaaia W1 ¢35l g (i1 9at! gL plSan T il | o | A
.352-351 (s

Ghellallaayja /

Lz




RBlaiad | e Jgun ¥ Ol Olg sl 13! OlSas 98 Abiy dad o wdall O 1Lgan]
o Lo 103] (9005 Il dog »ild 20 g3LAN Ao et (po wBlaidl e ASTLY 4d) ¢ 9o T
.<1>a:._ga.,:ta.h,.1,3c‘,.\;@._..,.hm‘,.:,t,n;,ymts»jd.asf¢a."..ga3_\.cha:J, (AGal

HLGe ¥l Galy O 3l (o cadalfal ml (lSe 5o Sle glaetl allas (IS Hlae ! o ¥
¥y huojle (Slel oo Balall 3 Cleglaadl @laiy Slaseadt (SLel Ol (Guw Leud Li LeSd
(Aaall (porg Lgiom Ao (51392 9 pie O Low DL SLal 8 w93 ¥ g SLAIL Caas
Al 4d da gy St OISed! Hliiely dlgifgiy alad ¥ (oo ddall ol bl (S ¥ udy
O 9 cowmd JSAY G (30 (e wdal) puai OF dla (po ddall al ml OISe Cile glast !
dolSon s Bauad lall (ya sdadl Byl (ySas ¥ () g3LAY Lias £ guis gt im

ABL B A0 g SSIY Bilugtl alidwia! ey S ASGe) O s (e gl
Jgat) a il g1 Jhaay! dud @3 (ST RN OIS Of 1o wBall (lSe cus Halaiedfy
OIS Hlcie ! I (S35 B g I3 (Y dall al ol OlSe plias ¥ 0 0 W1 ASLd Al wie
oAl aSiw! ol Jluyl ddsplo (pe @3 ST Oleglact| allaid Gacludl 53¢ Wiy Oildaed!
4d ua g G OISeI B ua gy ¥ Ol YT glane 8 Slaglacdf allayg cidall al sl OlSe
.o gall gl ulat

109 I J5hu gl pladnia! i ddle) IS (e wdall OlSe daud (o ¥ 4315 18
Al Wl b dile) IS (pe sdall Al ] OlSe did le Luld cllsy 3Ll 3
Balall (o (Jilu gt 008 r 5 i (SN g1 (uSLaT! Jie 9Bl Jlay¥ ApudEil) Jilu o8
I A MY To el | Aol Sl gt Liasly LT 4Bt gy (31 OlSed 2
o goll Ad g3 (ST OISt | G2 Baladl (B L o5

g ST il o1 il e adall pl sl Ol OF slaaslie G 1) Lasay liag
4d a9y S OISt ol Jgat! Jluyl By Julal! dad a5y i OISed! B Lol auiy
09, I Jilughl 4xd i 55 (I OISl (o Hai ] B piay J gl p Dbl Cd g e gl
BSe wdall al ) OlSe OgSs ¥ g ¥ fiang (Joual) aSwl i Jhuy! Lgiybo (5o @3 !
B A9, SIN Jilu gl plusil 3 poed JAlAYH 9l cor gl 4 i g G OISl alie
(AT

.374 5,48 20 10 2001 (paaland| HKAT i 1 S ¥ Al gl Bl 398 e Gedaid| o 1931 O g3LEN (@sko aliia (1)

Lol uuilill 6 pig)i4lil adoll ple @uhill walgl goilal) \




T\ /

e s yo Vaund a8 olm3¥I s LSlhle ¥l sLadl Glly (a1 saall 12 B9
L¢d Dol S Pilaed! (s (g0 COIS 9 A0 g ) iSI YT O alastly Glail a3 jured doSme
Shiie ) ) AeSomadl Cigiily (39 ST W by | @lius 392 9 OIS dyuimd Alline Aol
o ! @bl G sl | dd i gy (ST OIS | 9o (39 TSI N iyt | D (IS O
A M ¥ @3 (ST Sile glaadf allad 3 9o g OIS of s 93 SN Ooltaad | OISe (yud 9 (o3 9 S3ST N
aidaul gy

2 Lol suiy SO 0N | ASS plidviul wie wdal ol OlSe OF 31 Lingi! ol dasg s
Agaio oo ST O ¥ i gl Add i g3 GAT OISl ol JHlAT dgd i g (ST HISaT!
(J 9Bl pOhiwl S8 g e 9ot OlSe i Aagaio g J9dd! Jlupy| B g Jolad) DlSe s
O G Jodt! Jlu ¥ Jeaiggll allas Jie Olaglas allay JlaT i OF seld Jliag
S’A]J}?}noﬁ&k%’.ﬂwbj%@Q%Q&ﬁgiw?m"M?MQiM‘
Gorb (3 J 3481 cam gal iy B Linsly (J 5B Juu pag Logaw 2 91 03,01 B 9l rucas
oAl el e 4d HB155 OIS0 (51 B 39> g 989 Slaglas allas

S gl | e S0 yTHY e B ptilee Jlail Jiluy Gayle (e J8LN i Lia
OSaad | (pad (ABLail | o g o gat | OIS0 g JoLaN ] (31Se s’ Cunian 5y gually & gual | S5
e Lgls (Say WShedl 008 (53T ATga B Cox gall w59 Ao B Jaladl ua gy Y
9 LAY Lgd na gy AN AT gudf disd (Sey oo LGl S A)sd Sl pldiiul
3 LAY Ol dautomd cumiay 0 0N pludvil wie (ST wlilgll o8 ) Gasb (s i gal!
91 &9 ST aB1ge (335l (g Balall B @iy i BN Gyl (ye Olbaloval o118 Cox gl
OSal 1319 o gadt 9T Jolal) dd w53 (5231 OISl julae OIS (8 5392 g0 Cile glas @lad
Wikl | el (i) Olo glaat | allas of g ISt N adgaldt dd s g3 (ST OISd| dgiaoms
U3 g a8 gadt TS puiul ST i gat | gl JLLAYT ISe cud Coniay 43T W1 ddy pbe (e
@), altauys

Al e cor gally Jolal GlSe i (fSes S aild jabin gl Jylailly
SAUS et l oiigl 31yl W1 g piiad Lgain g i1 J glomd| oo Lo g SuBLaid| 8 &g ST Y Sl 98

2wl suall 2008 ale 3 jsbal! '3\.3333LEJ|¢\S:-‘Y| e gasmo w5132 2008 Wit 249 p_suba.hﬂzé,i&.ﬂ IS (0 jotal AaSua (1)

. e
166-150 (4o (ks g o (g 3531 3105+ 5133 Jundil (yo w3t (2)

Ghellallaayja /

106




Ul calin gl
dugrialyl cloleall \ygils a6 duigilal yaguaill doeo gao
(uigrialyl adell olpl ylao yanil gilloyl

3929 Olse -\:'L-J} (lal) alpal OlSe s WS Jol g—":b‘-ﬂ?‘ grdeadl Jolia

AL 2l yaly BLaT B B g SSIY Y 5l g1 Al e com gall 393y OlSeg JulET

wdall plml OlSe wdsiy Dalaiel| A0 LAY o gualll (oo Dl ¥ cdlaty J gl

e (idadh IS (po dllh g (1o guaid | AU e Sllas Mall ey o] @3 (pa 9 49 5T ¥
P A gl

D150 by BANLT 3Le X1 T SN S Malanadl 3513 B B g3LaM1 (yo guanil

- P9 SIH N adatlpl !

Oy Jha 3! (ISe dguiom AlSs Job 3Le N A g ST N S elaal | (5318 JoLis
g8 L5l waty (15) Baladt (pe (Lasty) aitly (LIES) wid! (B (Adg SSI¥1 Jila 1
73903 (3o (15) Balad! (pe (4) B34t el GLad! 10a B S3HLe W1 49 5ST Y1 O elacd |
Aalalally Ao g ,SI W B bt t Oliy Y oudt (gLt (g3Lal Busiedl @a ¥ dimd (19318
(Va9 msI 3 AT L o1 a Mg Jlaay) OlSe0 gl

B ASdal) G SHLe ¥ A g ST S Melactl (9318 Lgaidny SAII Jaldl OISy
OIS piaon A gaiaal iUV g A g ST N il » 11 Lty Il ) (yS Lol Bignn (5S Lo Hliia|
YUL{ R VRO (Y- CPURPRL (P PSS [I CONTIPY I (WS, {J: PRy PPROR { e SRCSPURP ML (P PY-1 ]
ST gl e il aMiw Y B g

oo Syl w8 B g ST WLu 31 O SHle N A g ,SSI W O elaed | (1938 i
oo yie did ady A OISed! B Coalinl Lgily (el | Joo de did ady ST OIST!
Prs i e aut) S pally Giiiad ! 1LY 3aT @F Le 18 4 pol|

Cra S0 Ay ST Byl Olis (Y901 (5l (g3 Bl @ ¥ it (9318 23 gy Butpte (3193 U128 8,515 waty (1)
(B) A4 oy | &g IS W B5lmid) 9318 , A 33111 2000 A 58 @3y 33, ¥1 209,33 W1 & alall (39318 = (n319aY 1 ol
2,09 ,5SI M Byl 09318 A7 3300 (e 4, 35,2481 2002 D (2) o8 A g 5T ¥ OMalall ity 33 35kel 09318 (15 53t (ye
Blnidf (39318 (18 2lLI (e 4 5 52481 2000 Al (slad| 20 g SN 3 Hlnid | (39318 17 3300 (0 6, 5 5 55281 2000 Ziaad (gl 5 ¥
229 Bt Ay A g ,SST Y

.‘;sbu;{‘a._a},:.s:;rmmmw,s&y(hu) 1215 8l e aal (2)

Lol uuilill 6 pig)i4lil adoll ple @uhill walgl goilal) \

107



T\ /

o a3 g Jaw ad | (3 (6231 (SIS0 | g0 2 9 S M1 AT L 5 w51 OIS0 (3 1A (0 rsiai

Dbfiel e ad Ju yolly S o1 (351 1318 20 g J5SI N AL 3 Sy OlS0 05l | (e )
REISTPRNEFRPSCRE (Y (WIS PU-ECP LRV APV PPV (LW [ (WRTRT IV
COIS A0 g ST W ) Aatad ¥ g Oliaadl OlSe OF g1 (6,31 A ga (yo byl Olg (s AT g | LIS

SR LPER

Wpne W93 By 109 ST N Al p 1 p Ml O (e 4] s a9 S podf (3451 131
e W9l GG B ady @F oY s AT gud| U (B Cuoliu w8 g SIST A | AL | et
A (e Wl Cealin i) Sl glact | allay (s @ o diboge ol dd| Ju padl Joe
ALY IS0 Lajlie ! e Batel! A gud GUS L3 i g

A Mty Sy (SLal b Hias (HSLal Hlial e B Y1 (o BLATI Sl (Ss @F 131
OSLel St e B, LY OgSu pudng ShLed! g rdall 5y 209 TN Allu U8
a8 2w g Sl y W1 (SLel o Jeadl jlae HLie Y (B o Y1521y Bl pad| &3l e Aian
Gl u Lgilg Wlu p 1 004a Giie Jas yae (3o Ciluyl B B g ST W1 AL 31 O ¢ el
A s poll Joe phn (B

S g Al paad ¥ela(15) Balelt (po Lasly did) o3 S3Le¥1 ¢ rualt Jolii
e gl A ;8190 Y gl Jae pie (pe 8Tl dall dlles O (Jis Joadl jia (yiad Lgud Coras
1ol Lo g 9 cdloe a0 Il slia¥ ! cawasg Joo

Joall yie yliad unlyJoe e (s ST A Ju pod! gl s pald OIS 131 :Jg¥ 1 2 pa

AL, OIS 3] At S o g1 S ol (st o1 Joad| 520 gl ally Ao 339 F1 30t l 905
OIS 5 sl 9 ¥ 98 (ol A  SIN 1 A Las 1 OIS 15l caBLally GLa ¥ s g SI¥
et 188 (9Sg ally Ao 359¥1 yael) g Joall sde Olb Joe sde (e ST pasall

83181 001 plSan] GdaT 21 1o Lo e 315ke ¥ A g SSINI G 3alal 59318 (ye (Lasl) i) 2 15 3310 s (1)
e gi chiall ALalalls 8)e (33931 31 55 Leall yhe (1553 winly Joe she (ya LIS 4| Ju 1 5l Gadell OIS 1 -]
JAlelalf ol (e i g3 @ 13f  »T 1 (faal
-sliat el Joma I 5Ldn (Joe yEa dtl Ju bl ol Gliell o 3 B m
cd S ST S gl e )3 0580 i (5L W sty Blal Losd sliall Ael8 N 30 ¢

Ghellallaayja /

108




Cpaid Mo Bgw wdall Of gl ydel! 1 Gllalis sl Glais adall OIS 3] adall Ao 354
AT 148 olualis 3,50

Wlu I Il OlSe pliad Joe pia 4] Syl gl Juu poll S0 @F 13 5 ST o pat
Juu ol 20181 HlSCe 9 A g ST H T AT Les 31 2 M| O1S0 g S ot 1 A0 lB| (10 90 20 9 ST N
91 Jae e 4l (4 T byl Laind B g AT AN wliane g Juu o OIS 1315 el
A g TSI S alaall (3 g3LaY Labgd cidatly Aluo 33931 Jaall yde 31 £ ia ¥l (ySas o
S0 dud a9y S OIS (B Cialia! gf sl Lgal A g ST AL 231 Giad ST 5Le
caad Gl (ST OIS ol (SoLGe YT (s ild puandi 313,510

(iljloyl dgrialyl ciloleall ygils yagini e cillano
Lugrialyl adell olpl glao yani cAdiial Jgla Riags daleiall
“ ALY Gllas Shatf 1ol (ySas (L ;S35 Galad | 40 93BT (4o guaid| S5 (yo

BLATYT A1l 315Le M1 A ST OMelaadt (9008 Hlal 1 oY1 Alas latl @
Wl 31 o e BLaTY B b Y adaiud Ay ST ¥ Al 3 aMiwly Jluyf (SLel e
ATOISe b Ceatianl 51 iyl LT e (Lo (52 yal Lot 51 ¥ 5.8 (yaals N B g ST
A3 de gy ST el OISaT g Comgall g AN (oo phe ddd a2 OISl (B35
BLasY 1aa &,.ﬁ_s. RS P [PV S (PN (PP {-Ti P (PR JER- PRESPON (A YRI5 {
Pl OlSs e BlaTly c godl g2 g OISy Jilal) g g OlSe e BLAS1 9o did i (B
AL Al | dde OG0 BLATY 108 g ciBall
SHLe ¥ g Lo polic prenr a3 duidog 48Me (19S5 A3 AyaBlaill Z8Mall o
Il s) HSLel oo Ziune (ySkal Hliiel e oW1 GLASH STy 3lsLe ¥ (g3lall LgaSmg
raial) 3,105 G 5 Las (g3 A9 B pdy el al sl OISe sliie !l 1 (631 (J gl (Al
£oLG WS 1ch Y93 aolle Oif ByuBlad A3 Mo Ly jliie |y 28 Mall Gl jolic I i Y
4513 AGall 1 Y (ST g chgd wBall a il AT AT 9l (3 93LAY A8 Mal) G pdasnd i g [y 92T
SLat Gl (e J9at g ol ¥ JaLd Alalgs @l OIS dodutand| il o1 plasvials p ol
oSy L 5 a1 IST g ATl g yLsn il a1l (515 B g Lad GuSIEN g (aladl sy
o piolic aoly i M1 puatall das s Ldgs 1o yiay U8 wdall O ¥ (oiyLe ¥ oy galat)
syl (B A0 g SSIN Yl gl pluSiil 3 pmed

Lol uuilill 6 pig)i4lil adoll ple @uhill walgl goilal) \

109



T\ /

Al WSde SIlle ¥ Al g I Y O eladd (938 Jolis cAGLY Alas Slall @
Was (ySLel Lo ls wdl oW1 BLATH e Al (B A g TN Jika 31 p Dl g Jlw 5! 1o
Lo @3 Al Anladll (HSLeYI (e HIAU L pusmy A ST F Jibas p 31 o Skl y Jlas ! (sSLad
OlSe Of Lo W1 4 9 ST W1 S Lelaad | 9918 >diay o (Jila ;11 0008 p Dl 9 Jluy!
A ! OIS (Slg cJupalt Joe pde dud pd (I OISeI! 9 g ST F T ATl 3 Sl
G OISt OIS 1318 (Al | Juw pod | Joo pio Aed pdy S8 OISad) 9o 4 SSI W1 AL T
OlSatt 8 o g ¥ iy plo (e 209 )5S N AL 31 Jlay) (@3 (g 11 Dlo glact | allad 448 o 92
a1 8 2 9 IST W AL 31 il OISce ! 1ot iy B s ol Joo e 4id s (g1
iyl Jos phe dud ady GUN OISt (g

G OISedf B ady ¥ Cleglae allad Goplo (pe g St N ALu 31 Coali! ugL'A:J,
Cralies) A48 4 9 ST W1 AT La p 31 1Ciad g OISl | g liay B 4| S otV Joo B0 A > g2
O @3 G &0 9,5 Y Ao 9t OIS 318 | S podl Joo ph0 4B v g (U1 OIS (2
Joe e 4B w53 ST OISl pulie OlSe (B w95 A g iSO W AL | p S L 5o
d g A OlSet! 98 209 i N AT )3 A Mwl did @ (21 OIS ! pliay 4] Jau pad
Al J padl Jae B0 4D

Glo glaodfallal (lse el e 1| SHle N yiall 3 lats @ + ALY A lall e
.Jee (SLel A oY g | Ciltaad | (1S g

ol dd plin (SO (o Al 3 e ¢ st et @F sdasl Il Alas Sed
8 I Gy S ome A gt Aluos (63 (39 ST o 0 Ol9ie gl LIl ! adal| Bl Lol
FLPRUIRVITC - JRCSPURE JUN [RVITE R PPSSE- P

) B g, SIN T LGall Al OlSe susmy O LSy 1 duwe ) AlaMalt @
Ayl IS (09 (A el | O elaet | 99318 (yo (1(142) Baledl yad IS (yo S 15Le Y
il L g g i ST Y1 Mtlaad| (5518 (s (15) Blal (e (Lagly) ity (1315)
Y g A g ST W Bl ot plini e Lo B pbe (ISe o AiSe Jond (3 Le Y

UG 3o S (atile (o Lo BT | e ddal ! al o) OlSe sl J BTl @lall A s SShle ¢ ,dll o 3l ol 2 e))

i -1 a1 e 2000 O Melall (55318 (ye (142) Bltl Coad camm gl OlSe 2 diall al ! OIS — e Loud Loy LoS — 2 ,ta13)
DD ik undy 35318 (i 9f BLATH a9 @F Lo J BTl o g Logd el (a3 e 3315 OIS 2 @3 Ll o Le Lt
D uSe e ST oy o Le J a1 10 Legud 40! (o (a1 Gla 31 29 OISH 2 J9Etl e a8 o U1 O (o2 5 -2

Ghellallaayja /

110




Pk {[PEL (PR PE PPN [ NP

AT il e o gl gl JLAT BaT @Ty ¥ guB (pandalS B g ST N AL 01 OIS 13
el (50 @ Oy o gedt Jae pie did s ST OISed! 92 J gAY A DIl (lSe mliny
sy WA Ladiy dale dd s A1 OISeN B Joual| aMLul OlSe suiis oo yde
@ Olg o godl Joe e dud s G OISl B T1Le ¥ o » il LB dzall ol (ylSie
OIS Ol sour gl b iy (GAT1 OIST1 B all pl sl OIS0 sy Joo pe i goll (S0
OIS 3y Alse yde T Juo 53| Hiaad gl ee e AT (4Ss ol Lijliie! Lasnd o ol
A (a5 (ST OIS gl i 51 43130 3S 10 dd i g3 (21 OISt B ddall pl il

198 LN a pdil) (B 1 ASIY T daall lo Gudaldl cx gt O g9lal Ola 1agyy
Crene 03318 Gle ALY GaT @F Oy Liads o n | yes dele B LY 3AT1 AT () g3Lal)
o OLb (paudlaioll & el (o godl gAY (39 SSINY el puining 4318 @outie @Somd
(e (15) BaLall (ye (LI18) | alling Lo ole BILLYI By @l iinly o Legranms
Adaad! S elaedl (g3l e (142) Baledt calling Lo le g g St W1 S Lalacdl () g3l5
Jos yaal (o Si31 5iamd Olg e pall Jos yie Lgsd s i) AT gal) (3Lal wial! puiain,
Liainds o 9031 OIS Ol i gl (o g0 Lgud s 301 ATl (39318 ciiad) @Smy cam gl
W gll Hg3Lal waal) puns dlee da I o gidl Hiad gl oo yde 4T (S @l Lsbae!
gd Guaals AT AT 9o (y 93LAY 9T (puan 51 &3 5131 3S o Lgd iy 3T

dnNAJl
&m“;é ‘"’33):&.'}" adall e M‘ gl G galatt t}.aa}.ﬁ B Lod Lo ,e
‘__,.\:an._ng.‘.._«.‘aa Ser-PUPY X [V .QM\%&)AJHM&&U::PJ‘&,S[)M}"

e z;fji
wall e Gadaidt con gl O g9LAN ) diomd Ao 93 i At 3| ASGed ! OF LI (puii @
W3 BLL YT OY Gl cdall 10 al el (56 dunsd o8 GIlle N o pdil| S8 (g ST Y
Lomo W93 (2 pgido g iy ¥ g al| @St (s 5918 e Liais 51 Bn o (520

gad p ol AT 9 (6318 Balf @Sy O i Lao
028 O (3l (579 58I A | Bl | Al 5| OIS eyl aladf e 93T L Wl Y1 Al glmo ic @
FleN ¢ et Olg cox gadl OIS0 g JSLa (ISe 8 Lol wdall alml OIS s aelgall

Lol uuilill 6 pig)i4lil adoll ple @uhill walgl goilal) \

111



T\ /

O ¥l i gl OlSe (B il plpl OIS Lguar g3 3o 19 J9BILs elall Ay platy 2]
Bl gl B3 do (ye Bl ATl B i gad| (IS0 dyiiomd coniay oo ASGT) Jou @ 1008
A g s

OSe dyton (o (pSas F Liasl ottt Olay IS (po ciall OlSe yiton Al gloma B
Clo glaot| allail Zae lad| Sluaad | OISe Hlie ! 3 6350 Bguw 1ia O LI el Cos ddal
Oldael! OlSe Hlicly cadall al ¥ biSe Jgaal! A Ml gl Jlow )l dilawlgs @3 ot
S yhie | Buiad T g Lgladh Aomid (ySa o iad! ol D150 Sila glasdf allad of A o 9338
ilganl (o

ASa alasia e J gt aMuly Jhuy¥ adsiad G Ole glact | Aetadly Cidaed!
It 98 LeS Cin gadt gl AT 48 i g1 (SO0 OIST! 2 Ba g g0 (98T ¥ 0B (i 0N
03539 (pene OSin (o8 1392 g0 AT 0553 OF (Siaad| (pad gl | J5las 31 plotianl wie
Ol ol 31 OlSe (2 B39 g0 Lgidawlss Jadl! Jluyl @3 oid! Sle glaat! Aeladly Sifaad!
A A g ST Oltaed| 4 a2 53 (G OISl plis OSe B g2 ge cox gall (39S
J9aY AL B Coo i

plasiul e J 90 a M 4d @3 51 gl J 9Bl Jlay) die @3 (S Sadd OISaTI (i@
AL 9T Jluy¥ Aadl| OISl t Hlie | O Eltdg dald al ¥ OlSe pliay ¥ 0,50 ¥ AS4d
BSe e glacll allad s Cilstaad| dd 201 OIS el HLiie | piliamens Gall pl ¥ OlS0 J guat
Gy waall al ¥ OlSe pciay ¥ Sloglact! allal 4@ s g3 U1 OISally idalf ol
QAN ey ¥ 13 Liasly dsliae La Lol @3 Zujle (SLal Leddi L3 (SLa¥ 1 ol oY
(J3al! p Ml g1 Jluy) @3 4y plo (e AT Sloglact| pliad OlSe a5y (il oo gl g
G (pa 9l JSA Cn (po dBall @Sy B G (93LENL Guwall Lagale pue oy Les
Logilad g3 Catliny 0B (531 ;0¥ (g 9o gl

Calatl das S OF (93 0 sS Jgual| (pag SLATL aahy ¥ Gleglastl aliad OIS o
eS|

Coald I G il OF 3l (pe wBall al sl OIS ke glasd ! alla OlSe Hloc! o
s i SHLAR Y il Liasly el pf Jove Og3LEY Chyail| IS5 ¢ gind Sacld Lgule
Sle U e Grdail) conlgh O golal! couid sliw! dasliaS wGall alpf OlSes 23S
adall Ofg OISl 108 Hgilas Grwedl pgele g (oudlaied! e jewdd! Jie Asadlailf
STY a1 g 9o 11 (paaBlaial le (g pl ¥ OIS Olg ol oo OlSen B9 2y da G o

Ghellallaayja /

112




cazall 8 Lga 153 O gets o i o g il 2 g3LAY ) Ao M| (0 B lail| i

w91 S OISl (B La auowis B g ST W il g3 plinian| e dBalt al IS O
B iy J 9488 | p M| B g Cor gt | dd i 93 ST OISaT ! gl J gt | Jhauy) B g Joladf ad
Al 9l Jluy! L@u,:augp.,‘,m M,,..smu..u,nm A 53 S OISet (pe plaid
51 e el e o g (SE1 ISl | pulie B1Se diatf pl sl 150 (385 M S ¥ 1248 g () gl
LB B g ST Sk g3 a3 poad Julat)

P My Jhu ! GlSe dgom AlSs S (315e M1 2 ST S el | O g3l8 Jolis
Pty Il ! (ySLel Asnn (S Lal sLiie Ly «diplo W1 LTI e ATl (8 209 ST Sl 1
il 31 p Moo 91 Il 5! Ld @3 01 Alaal | (SLoW 1 (g HLailf i pucmy 209 SIST | JSaa 1)
Wl Jluyl OlSe O Lo N 805 SSIN T O Melaedl (5318 plia Coom (g ST Y
A0 9 STV AT L 0 p Mkl 3150 O g eyl | oy dud pis (21 OIS 98 s 9 5T Y|
A s pod ) Joe pB0 4 ads 1 OIS 90

e I (o ke ¥ e p o (39 ST F T ial al gl IS8 g (1] L) Las
Cro (Lagl) ety (LH8) i) (o JSAS (o9 Audiad) sSholaall (35318 (o (142) Balal!
:usm,:..:..n‘_,s\g 409 S W OMelaadl H9ol8 (pe (15) Baled!

WIS ud e o sall gl LAl il g X 5uB (pandald A g SN AL 31 SIS 3]
e gall (5 @ Olg e gadl Jos yde dsd i (S OISl 3 JuaH o Shiasl OIS iy
sy WUAY Ly Bale 4d @y (S0 OIST) LB Jouat Dl OlSe siovis oo yde
@ Oly oo sell Joe pie 4dd aiy @A OISl o3 S31Le Y1 pu ol B ddall al pl HlSe
OIS Ol o ol b oy (201 OISl o 2 213l OIS0 sty o S0 gl S,
OISe sy dlae yie 1 Juo g1y ol Jae yde 4T (4Ss @ Lolie! Lass o el
4B uuls éd"uu‘g'ﬁﬁ'ﬂ‘)b!;ﬁ%ﬁ%}:ﬁ SN OISeT! B waallal

e 1981 O 3LAT cgiiomd (I Lg  Licgid | i St | IS (o Uik 5 cmd 1 lgd B9

ALY 3asl gudf O golal « mu_uaju.,bum@,mt‘,s@,,ammn‘,hdm‘
m‘&‘m@m“wwgyuwd%m &% p’u;jwj“\:-b.‘a‘b.\c
G @1y iy Gloge Legrory @F OB (uBlaield (1 2dell Glo gell Qglal g SSTH
Ao 9 20 9 TSI W O alaad | (99318 (yo (15) Baladl (e (LILE) i calling Lo e LBl b ¥

Lol @uilill 6 igyi4 il adell Lple uhilluigh ggildl \

113



T\ /

g A3 AT 9l (3 gLAY Waal pudadny el | S elaal | (39318 (pe (142) Balel ! atling Lo
Gl pgld -‘-‘-‘-”PS"'-“-“‘}‘-”J-“)-MJ Jio g1 Hlad Ol o gadl Joe a0 L2
a5l Jes yhe A1 (S ody Lsliel Lasd o gell OIS Oly e gall (o ge Lead )
91 i1 iyla] 3S 0 Lgud pdn S AT gud| (g3LaY AGal) piadn dloe yhe | o gt

Aged a1 AT 93 (s 931t

il el L0
pie ol Al g ST N O elacd ) (938 B Al pio palll il ¥ ¢ piadl e 7 yidd
Gl glaodf allail dec il Los o 53T 91 53¢ W1 ol Oilaed | dd w93 ST OISeT ! L
OlSalt lts slcia o cddal | G Joo pda ddall (3955 Bluw 2 < lall deuiun SO
GG OlSe S92 (pe Jla G D fimy SLST 209 I Pl p 31 A1 91 Jlay! OlSCe

cadal Al ¥ BlSe Sliaell

e Aune Skl Ll e BLATYIB)la | puie e il GiLe ¥ ¢ piiall e ¢ i)
A0 9 ST AL 3 Il ) OlSe oy A g ST (IS 3 SHiaa! 91 Jly! (ySLal Ll
OISl l 2 2 g ST Alu )10 A OlSe g Juu pal | A s g1 (201 Slaall OISeI! 2
4 u g3 () Slaal! GISed ) Ol pue Al (89 Wha oIl elices 4@ w93 (s Slaal!
o 1352 50 lluall 5T byl piing DL oy 4] s pod| 51 JLus¥T EBy syl
PRI Aanally paid| 9 Ol dles e

g el Joo da dud wan g3 (ST OIS (e ol 51 B B g 2SI W AL T i)
clhs guSe ot @F Lo Al S pol | Joe yd0 B Craliul 18

oad) Shle ¥ ¢ pduall e 7 db_b}" Ay Jeall yde dodsis Glais Ledy
A g Ao (63 99,53 iy 19 o) Blal @l wal| B o i alusni | O e A o
AT gl U B s g B ,dal IS Jes pde O e W8 G ¥ Wiae

Gliallaaayjs  /

e




alpoll dails
A ol el s ¥ g0
sy -
Byl £ Mt | A0S0 13 ) guarial | (g LN Sucld oo dodhu @St e wanfa 1
.1996

Aagid j0s 15 palat) (o0 DN pe Bl Ao guad aalae (pusd | gil dalul s 2
.2003 (des yal!

Sihgdis les (¥l el §gILal) B aIY lae Gllalw jea1 .2 3
1987 (ais )3 daelond!

23 LAl a3 ¥ jalaas (J oW QST a5 MY Aalalt &y paid (5 9k8 pid | Jar .3 4
1991 (ddagid! s

(J9 ¥ clomal 1 Jg¥ 18 st f cal 5T Aolalt &y paid ) (51 9a Wl JalS (it fplus 3 5
-2000 (duagid! HIs 3 LAl (al ST AaslH ¥ jalasd!

Ha S W (ALl g (6 a1 9 93LET B AN jaliae agacdl gol Glinay.a 6
.1990 (daelondt it

JStg ol rles (A g ST 3yl 2gal Al gAY OMSheT ) (gikalt abyy 2 7
.2010 ¢ picdt

B3y cadal) Ay a0 (Ole W iurad | 3 93LaN 7 i B 29Tyl jo Ololus .3 8
1987 (aSudf dadas 15 LAl (J oW1 ilomall B3 paial!

e Jeall B3 paiall B3N adall @Y alaas (9ELT dewd! e prew 3 9
12009 (.03 53LaY 1 £18 o) A0S0 1A yuiSw M i Sy 2,3 g g pdiall

A palt Olay pdld) (o8 (g ST Y LBlaidl (elald deme Cp& Wilmd .3 10
.2005 diagidf yls 13 palall

(A9 SST BHlmidl agde o Gadaill confgdl OgalaAN (oW et Il L 11
.2006 Bt | Anelont | ls +d yiSw N

(et Ay jalaaadl Y jalae @M delall i el llas dls .5 .12
.2001 Aiagidl ls 13 ,alall B3 yaiall 3a1yN

O$3LaT! B &g NSt W Sle glaad| Slous 3930 (dTga 3game hacdds 9ol Jale.s 13

Lol uuilill 6 pig)i4lil adoll ple @uhill walgl goilal) \




T\ /

2004 (& yad) duiagid ! 5s 13 pa LAt (o lid Y gt
AN A Ia) it Auad 0 lal I 7 58 (B dacw ¥ (o960 I G e .y 14
1952 (o yad | &1 sl | 513 299 s (J ¥ £ 52 1 AW jalicas ale dx g
Os3Latly Lol (g3LaT) B Auly @Y jalae Guwall 7,8 eaiedl de 3 15
1979 cduagidl yls 25 palat! (5 puacd!

Aagidt s 13 palalt (Sile 3 Y Aelalt Ay aitl LB s gatl (s 39388 e . 16
.1985

SN AT ga B (15aY 1 £l 8 daw gl (alamas Jlall e dams ZalSe .3 17
12008 (533 Ao 3 AcaslST O Hlo W1 Buisiadl Ay pal

o1 13 ,alAN AN jalas (Jo¥ IS a5 Y Aelalt &y | Busd Sle . 18
.2002 (do yall d8LE

Wgs B Adad alSialy OISed! doon (ro (19801 E3LS ol et lige Colic .5 19
1999 (23 Ao 5 AdS SHle Ol Hle ¥

ALEY (olaia ¥ g3l s (5521 £ 305 alSin | cbeaad | ot A alll yge .3 20
.2001 (2 abo i 4dS :Q‘)Lﬁ?ﬂ Qf”b‘.ﬁ?‘ Ogalat gﬁ @?"3""”

o1 138 LAN (A9 TN Cle glact e fgd B W ,Sa Y| dde (6 oY Ggla s 21
.2003 (Ao yal | ddagid

2R A pal | A pid ) (B Ao B2 18 s (o WBLald ) (euld (g e Ly 22
2005 cAuiagid) 1 15 ,aLal (9591 Hg3LAN welgal 5yLa

4‘;.13..\.” et Heald Hlosd S.’A OB laiiatt Aoy (g8l dae 2 game.y 23
.2004 «ajlact slicie a4 yUSw Y

21999 (daeladt Ole gdaod! Hla 1d ) lSw ¥ a 3ZIW ulns (Jlesdt Galame .5 24
1A )iSw Y At oI Bl S gde e Gedatdl o lgt O93lat! (Balo alia s 25
2001 ¢panlantl HSall i

(g1 g2t @Ld Sl edl Aa s (Jlatl e deoe 2alSe (B3l alis 26
.2006 (daslod | Ole gdaodf s 1 yliSw Y

1Sloa¥ —g 27
(o AT S| Al (i g ST B ylmill 3 93LAY | o W (uid| ol o | @ | ol 28

Gliallaaayjs  /

116




2004 53 93 — pobuad 3al! 25 palatl

£ )l o0 garlmd g (3 93LAY1 a0 AanBLaid 1531 )N 19 0, W (g ST aldl e juld 20
. 2004/ 3903/14 — 12 I g0 ot | daals

.09 IS W Mo laad ! paie o3 9 ST W ddal | sliall (Suged! Babial | dases 4333 30
il 911 2009 gale 20-19 &,0all LB (g ST da gSamdl — &g SSTHI 5Ll
.255-185 J o¥1 ol | (diomsl yiw ¥ | G gt g Colaul yotld i1 jLa ¥ 58 10

F Al aa | et £ L1
1. Furmston, M. P. Cheshire, Fifoot&Furmston’s Law of Contract (Dublin: Butterworths Ltd, 2001)
2. Gillies, Lorna E., Electronic Commerce and International Private Law: A Study of Electronic
Consumer Contracts (Hampshire, England: Ashgate Publishing: 2008).
3. Hedley, Steve. The Law of Electronic Commerce and the Internet in the UK and Ireland, 1st ed.
(London: Cavendish Publishing Ltd., 2006.).
4. Hill, Simone WB. «Email Contracts — When is the Contract Formed?”Journal of Law and

Information Science, vol.12, no.1 (2002), pp. 4656-.

il Quyiill Lo pigpialliladallple bubhill usigllygilall

117







Ullell bo i
iyl jre cejtalll

U040 (g jala .




T\ /

:doado

s5¥1 e peaild ubet | Jlatf Lgie G¥Lntl (po conalt 2 HMe Y ellaas addniiun
Sledl He aild elain ¥ Jladl 2 pusien LS 3o ¥ Gurwliy diuloul cadigtly
ol il 5lg (g yueeaidd (3 93LATI Jlont 12 pckdinany g A Mg Aptd | £ 5 g Silimand |
o Lyl @i A1 bl g @SLont| Sofjliasef g (g lail| Jonaad | 2. Jomaiifly A g3LaYI
Lgalel Hgamll 254ty nagilly pguasnt!

j,_m, “_,Lc,,.“.‘,.u @,m.n Sgal (pe BIS alaiB Y| Il | 2. HMe ¥ A g
Lo o1 Loyl of Luelico £ ol OIS £1 g Hlmid | Lgo iy it | Slanind 1y ailia s

ol OMe Yy oy STy $aLal@Y) Jladl 20 O3e Y 9o La Liogy Loy
WAL Ay 95yl 1 2y yallae il G OMe ¥ ay g (Publicité Commerciale
(A g ST Byl g1 A G B Lot | Jloms 2 51 g LB Y| Olileall i 9o
O925alidlg 9231019 OMmtg WS ad) Lgie pacdd Jilug Butas (ol OMe N @i g
D i ma g Jabistly daied s

SLIAY Laasd jsgend! 2 Luwsh 5l I bugh Alaug JS 32 Ll O3e ¥y
gliely Labyise 51 Aone deds 5l dalus cllghuall iyl JS ga slag P a5l
P ¥t Jilug (v Aoy Dby Deusndl gf Aaludl ols o jsgentt JLB! hugy Lol
£Liaally 42aly Lady (g ylovil| e ¥ Loyl 2 sl 453 « P30 9,80 91 25,11 ol A pacd |
9 gl pailias (e (1) (92983 T Jreall o Gleglaell Alewg JS aly o pall
Dlgaugiun 1 Lol

(1) Roger Foures, «le droit et la publicité», (Paris, Delmas, 1 édition, 1968), P. 53 & Georges Dumayet, «la publicité dans Iy
économiex, 1965, P. 17, (www.persee.fr/web/revues/home/prescript/article/colan_1268_7251_1965_num_15_1_4979),
accédé Février 2, 2014 &

GaSIN AN AN e o s | & 930 i gy 3B gy g pAL BBLLI 2 Bl 25 pome e e 3
revues. :ad gl e 20440 2011 b 4 saalt (93latlg Duwbend ! H510 Ao (A0 9, SSIN 3Ll Jlowe 2 Jalaidl Adladg
univ-ouargla.dz/images

(1991 2w Brigetomd ¢ Mand | A0S0 By gl 1) (i 3 LA Agam 11 (po Sl 19 Gl (pe OMe ¥ s ibasm | dame Juaathise . (2)
A7,

gne Aome (OLANI R Do |9 A g yISI W1 35l S alns g (39 ,ISI M dial | B (99 ,5SI W gl | Aglan : ol Buale .o (3)
12540 (2013 ww wiHle 1) 3 ssall (ALl s

(4) )( Abbas Youssef Jaber, «les contrats conclus par voie électronique», etude comparée, Juin, 30, 2012, thése, I» uni-

versite montpeller I, (http://merc-manhal.org/bib//up...pdf), P. 48, accédé Février 2, 2014. & Yousf Shandi, «la formation
du contrat a distance parvoie electronique», thése, universite Strasbourg Ill, 28 Juin 2005, (scd-theses.u-strasbg.fr/12/),

UoBonbolijalb . /

120




JS 98 OMe N (1 1984 ralipw 10 2. yalually 450/CEE 84 08 1959 ¥! dr g2l sl o
wsd s A (pelivo (gHlad bolds Hlbe| 2. Forme de communication Jlai S (S
sis @al (pay sgend! g Jluall Aoy Bl @l 0S¥ Olb adey (D oilons i plu
O, N WS Ol ga ¥

O sie (pe %39 dwts piinicns Hhile 2.7 gomd aleial e ¢ SO W ASLd b g g
Lo o8 pLeia ¥ 12 pm yug (P ¥ LAY gl ) alok ¥ty 533 (389 2013 ple IS @Lalt
B Olgal (g | AL Cumpolg ((nSigiad g sl Bunie Lilje (po ASd) dddsd
(G O ¥ pdds plal Sldeall 04s (po g A g )SSIH 1 )Ll Clikae

e OMe T Alati Jlac ¥ @8y 08 2014 bl 8 2. emarketer.com a8t 1.3333
2 )¥os 5lide 163 sl Lgt algiag 2012 ale IMS ;¥ 93 Siphle 104 gomd aly < 20 ¥
231881 58T g (ALall 31 W1 (g %35.6 gomin A jo ¥ Sl l LY 931 3l g 2016 ple
7 plees Facebook adgag )¥ga Hlle 38 alias Google 2 LMYl (4o L'):'! WS ye ¥
239l Ol sl LeS 2013 ple IS g H¥ 93 Ol jlile 4 plias Yahoo a8 ge 9 (¥ 93 Dl ylle
LY g2 Sl W G (0 A M W1 (il g o 3 2 AT o 55| im0 ,50 W1 O
L 8 26,0 e OMe ¥ Jleal @l 0l sla LeS (2012 ale IS 2S po¥ 1 3]
D 5353 sheke 1.398 43 2013 ale I3

A0Me N dalil il jguall oia @aly i 50 W e OMe ¥ aisiy i jguall suaiiy
doo pd (pe Byl (o009 Al pue SLMe AT LY YAt ! (a9 bannieres publicitaires
Pt | dddlay 0 (393 LA IS yglang B sl dmdiay 10,lEL ot | o Julais
Qg3 O gl 1319 2B st e ASLATLs A3 ganT g g pual AIlATL) die Ll adatun ¥

P. 40, accédé Février 2, 2014. & Cass. Crim, 12 Nov, 1986, RJDA 5/95, N675 & Cass. Com, 6 Mai 2008, n0419713, sur
le site, www.legifrance.gouv.fr

(1) )( Thierry Granier, «la publicité et le d>» emarchage des produits Financiers par internet», Avril 2000 (www.revuegen-

eraldudroit.eu), accédé Février 2, 2014 & Frankreich J. L Fourgoux, «internet et la concurence déloyale», (uni-muenster.

defjura.itn), P. 12, accédé Février 2, 2014 & Pierre Deprez , Vincent Fauchoux, «Lois, contrats et usages du multimedia»,

éditions Dixit, 10 Jan. 1991, (www.ddg.fr/documents/...pdf), P. 101, accédé Février 2, 2014 & Michelle Jean — Baptiste,
créer et exploiter un commerce électroniquie (Paris, Litec, 1998), n87, P. 78.

www.itu.int/ :a8 st e 2013 ale (e IIU” International Telecommunication Union, ¥ Las St 9t alod W o 35 a1, (2)

(2014 s 1 523,L3) en/itu-d

(2014 s ;16 2 5,L15) www.zdnet.fr/actualites/chiffres dstiel) (3)

(2014 Ja ;15 2 5,L5) www.zdnet.fr/actualites/ chiffres 225t e SRI/PWC juall o (4)

CLiTI e Gl giLell gy \

121



T\ /

Diin 31,00 Gas 0B GMe N1 05Ss 08 Fuie das LT3

IS (po web gt a9 (e Comd | o 0,70 W jie OMe MY (651 Hgu0 w99
Hyper e lidd! dold y¥1g les mateurs de recherché et les annuaires WaW g Comdl yGlge

@ le courier electronique (39 ,oSI ¥ o jd 1 LI LS 9 Alalomt |9 AL | Sbaiin g texts
Dlox gy 39811 phaad pdad dondaill Jilughl je ol OMe NI OIS 3]y
09518 (yo P 81121 Balelt Ladgy Luiyd B lghud! dulem 1359 Ao yall Audldl
Al g3 daday 9! Trompeuse lesls 090 Lecle g9 pden il MY s I MG
e Al Oldaatt Ol 2ud L | dcattn Glaillg 2008/3 (H3l8 (ye 39 3312 sl g dLlasut
9l Aeus ol (6,3 Al pe dats Lidy Lo Acals Ailaall dady he gias (19S5 Ac gyl
maie 2 Uasdl 3 (6355 Lenie ol Awdlie (6,315 5uan SHLil 51 ol )lod el 91 ede

Aen ) gl Aalualt 4y g yial) ailiadtly Gl ywlic sue o

392 ¥ 1993 Tt 18 @By Ayl S Malall (55313 (ya 65 Bslell Lad gy Soile¥l 2g
Cre 66 B3l sla 5 lgBlio gl o dieliny Liiay BLals Aol 5 3lie 13l gty O 2 L2l
O 9l dieliay ci puad 2 Sidllg ud i) @ ydo 1 i) £ gt lgar puias (LAl pudd
2 sla LeS cdwdliy ja0 5ol Asbiaes oYl lols (e IS Glika yid O o) g
Goln OMel 1 e Hlgx puas 1980 Aiwd 15 @8 rdally deldall galsa¥f (ygilat!
Creias O 3 ¥ LS (57 Ball1 2 sl 0 Ly (paai 3 (e Jguand | I8 Bl 3y 90
Jubead Lgils (po 0950 of Halall IS 215 Lo guuy o1 1y gu0 o1 Silslue MY o) Sl piid |
.82 3alely 1333)}@.4.‘_,.1!

gt ) dulax Ola 22006 2wt 24 @8y Galod¥ 1 (O 93laN! (oo duwsbad | 33012 sl g

(1)- Lourent Matignor, «les banniéres publicitaires», Juin 29, 2012, (changer_de_site.com/histoire/les) accédé Février 3,
2014 & Constancias Chaire et Malvault Loureen et Ronin Anne — Charlotte, «la publicité sur internet», (www.constancias.
eu/resources/media...pdf) P. 4, accédé Février 4, 2014 & Yousf Shandi, op. cit., P. 12.
(2008 s Byt | Amolont | 1y (2 ) UiSw ) (S0 O W) ALl pue A yLanil 1 Ol Se DAY 5 g3 LaY @ ol salid dosme iy pd .5 - (2)
gt Hla B yalall) oSN e Oleniatfy Olaiid! (e OMe M 20 931aN Calgad | iuje ok slex .3 & Lanas Loy 360
: 11640 (2012 Ziw Bt | Analant | hs Ay 3 iSw 1) (o395 ¥ GGl Alem oaw ;358 .3 & 300 (2003 Ziw A yat
& 118
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Abbas Youssef Jaber, op. cit., P. 54 & Yousf Shandi, op. cit., P. 45:46 & Erick Barby et Alain Bensoussan, «kRecommanda-
tions relatives a la publicite sur internet» (www.journaldunet.com/juridique-droit-de-la-publicite) accédé Février 5, 2014 &
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(1) - Cass. Com, 29 Janvier 2013, N11-21011, N11-24713, sur le site, www.legifrance.gouv.fr & Benoit Bellaiche, «Ad-
words: Pas de responsabilité de Google pour concurrence déloyale», Mars 5, 2013 (juriscom.net/2013/03/adwords-pas-
de-responsabilite-de-google) accédé April 17, 2014.

(2) - Cass. Crim, 11 Decembre 2007, NO7-82903.
(3) - Cass. Com, 26 Fevrier 2013, N12-12203.
(4) - Erick Barby et Alain Bensoussan, op. cit.
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(1) - Thibault Verbiest et Pascal Reynaud, «la France autorise la publicite en ligne pour I» alcool, mais garde le controle»,
Septembre 3, 2009, (www.droit-technologie.org/actuality-1264/la-france-autorise) accédé Février 6, 2014 & Thibault Ver-
biest, «publicité en ligne pour les produits alcooliques: quell cadre juridique en France?», Octebre 24, 2003, (www.droit-
technologie.org/actuality-707/publicite-en-ligne) accédé Février 6, 2014 & Nicolas Herzog, «Alcool & Publicité: internet
support autorisé sous conditions», Septembre 11, 2009 (www.nicolas-herzog.net/article-35945195.html) accédé April
18, 2014.
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Luis Alberto Suarez Diaz is sanctioned to pay a fine in the amount CHF 100,000.

This amount has to be paid within 30 days of the communication of the present
award in Swiss francs (CHF) to FIFA.

8. (...).

9. (...).

10. All further prayers for relief are hereby dismissed.

Seat of arbitration: Lausanne, Switzerland
Operative part notified on 14 August 2014
Award with grounds notified on 2 December 2014

THE COURT OF ARBITRATION FOR SPORT

Bernhard Welten
President of the Panel

Luigi Fumagalli Marco Balmelli

Arbitrator Arbitrator

CAS 2014/A/3665, 3666 & 3667

Luis Suarez, FC Barcelona &Uruguayan Football Association v. FIFA




X. COSTS
114. (...).

ON THESE GROUNDS
The Court of Arbitration for Sport rules as follows:

1. Futbol Club Barcelona has a legal interest and a standing to appeal the decision of
FIFA Appeal Committee of 8 July 2014 and its appeal filed on 23 July 2014 is
therefore admissible.

2. Theappeals filed on 23 July 2014 by Luis Alberto Suarez Diaz, Futbol Club Barcelona
and Asociacion Uruguaya de Fatbol against the decision issued by the FIFA Appeal
Committee on July 2014 are partially upheld.

3. The decision of FIFA Appeal Committee of 8 July 2014 is set aside and replaced by
this award.

4. Luis Alberto Suarez Diaz is found guilty of violation of art. 48 par. 1 lit. d) of the
FIFA Disciplinary Code for having committed an act of assault during the match
between Italy and Uruguay played on 24 June 2014 at the 2014 FIFA World Cup
Brazil TM.

5. Inapplication of art. 11 lit. ¢) and art. 19 of the FIFA Disciplinary Code, Luis Alberto
Suarez Diaz is banned for nine (9) consecutive official matches of the national team
of the Asociacion Uruguaya de Futbol:

- The first ban was fulfilled in the 2014 FIFA World Cup Brazil'M match
Columbia vs. Uruguay of 28 June 2014;

- The remaining bans will be fulfilled in the future official matches of the national
team of the Asociacion Uruguaya de Futbol based on art. 38 par. 2 lit. a) of the
FIFA Disciplinary Code.

6. Based on art. 11 lit. ¢) and art. 19 of the FIFA Disciplinary Code, Luis Alberto
Suarez Diaz is declared ineligible to play in official matches at any level for a period
of four (4) consecutive months, starting on 25 June 2014.

7. Based on art. 10 lit. ¢) in connection with art. 15 of the FIFA Disciplinary Code
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109. Based on art. 39 par. 1 FIFA DC it is up to the body pronouncing the sanction to decide

on its duration.

110.Art. 19 par. 3 FIFA DC states that a match suspension is imposed in terms of matches,
days or months. In the case at hand, the FIFA authorities imposed a suspension in terms

of matches and months as well.

111.The match suspension for the representative team of Uruguay has to be served
in accordance to the detailed rules already stated by the FIFA Disciplinary Committee
which follows art. 38 FIFA DC.

112. The match suspension for the period of four (4) months shall start on the day of the
decision taken by the FIFA Disciplinary Committee and therefore on 25 June 2014. It
is not clear, why such decision was only sent to the Player and the AUF on 26 June
2014: in any case, this fact is irrelevant, since the Challenged Decision is to be set aside
and replaced by the award of CAS, which can also decide on the starting date of the
sanction. The Panel, in addition, notes that the Player did not participate in any match

anymore after 24 June 2014,

IX. CONCLUSION

113.The Panel partially upholds the appeal and sets aside the decision of the FIFA Appeal
Committee of 8 July 2014 and replaces it by a new decision by sanctioning the Player
for having committed an act of assault and banning him for nine (9) consecutive official
matches of the national team of the AUF, declaring him ineligible to play in official
matches at any level for a period of four (4) consecutive months, starting on 25 June

2014, and sanctioning him to pay a fine in the amount of CHF 100,000.

/ CAS 2014/A/3665, 3666 & 3667
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justification in the case at hand, on the general possibility for the Player to derive profits

from his image as football player — beyond the simple participation in football matches.

106.Finally, the Panel notes that no justification was offered in the Appealed Decision
(beyond a generic reference to the gravity of his actions) in support of the specific
sanction of the stadium ban — a measure usually imposed to hooligans, which in the case
of the Player does not seem to pursue any legitimate purpose. It does, in other words,
not emerge from the Appealed Decision why it is necessary for the Player to be banned
from any football-related activity and from entering the confines of any stadiums for

four (4) months.

107.The Panel, however, finds that the duration (4 months) of the Player’s ban on taking part
in any football-related activity and from entering the confines of any stadium gives
an appropriate indication for the measure of the sanction to be imposed as set forth in
art. 48 FIFA DC. In fact, in light of all the elements of the case, the Panel finds that, by
exercising its powers granted under art. R57 of the Code, it has to replace the sanction
of the prohibition on exercising any football-related activity for four (4) months with the
sanction of a match ban (applicable to official matches played at any level) for the same
period. Such sanction would prevent the Player from playing with the Club within official
competitions, but would not prevent him from training and integrating in the Club in

order to be able to play effectively in competition after the end of the suspension period.

108.The Panel concedes that the Player’s suspension for nine (9) consecutive official
matches of the representative team of Uruguay and the ineligibility to play official
matches at any level for a period of four (4) months (combined with the fine imposed
by FIFA, to be confirmed) is a tough sanction. However, considering all relevant facts
(and chiefly the attitude of the Player and the fact that he had already committed in two
different preceding occasions the same infringement), such sanction is not excessive and

disproportionate.
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the Player’s and the AUF’s behaviour proved only to show an underestimation of the

disciplinary obligations, on the pitch and before the competent FIFA bodies. It was only
after the decision of the FIFA Disciplinary Committee that the Player publicly issued
his acknowledgement and excuses on 30 June 2014. Nevertheless, he admitted the
assault and apologized to his adversary player Chiellini. It is important that the Player
takes his behaviour seriously and, under the pressure of the Club, is now willing and
able to get the necessary medical treatment. This seems especially required in view of
the same infringements committed in 2010 when playing for Ajax Amsterdam and in

2013 when playing for FC Liverpool.

104. In view of all factors in the case at hand, the Panel finds that the four (4) month
ban of the Player on taking part in any football-related activity and the prohibition of
entering the confines of any stadiums are not contemplated by art. 48 par. 1 lit. d) FIFA
DC, and are also not appropriate to the infringement committed by the Player on the
pitch. It seems that the FIFA Disciplinary Committee wanted to “expel” the Player
from the2014 FIFA World Cup Brazil™ and did therefore not see any other
option thanimposing these sanctions in order to assure the absence of the Player in the

stadiums after his assaulting.

105.In addition, in the view of the Panel, the FIFA Disciplinary Committee and the FIFA
Appeals Committee did not take into consideration that with the four (4) months ban of
the Player on taking part in any football-related activity and from entering the confines
of any stadiums, the Player actually was prohibited to train with a team and keep his
fitness in order to be ready to start playing for the Club after and above this four (4)
month ban. In fact, as the Player cannot be integrated into the Club’s team, he would
not be able to start playing for the Club after the end of the ban. Therefore, such ban
would have an even longer impact on the Player’s ability to exercise his profession as a
football player than the four (4) months he is not allowed to take part in any football-

related activity. In addition, this prohibition appears to impact, without any legitimate
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can certainly not be compared to the case at hand, as Zidane was clearly provoked by
his adversary player, which led to sanctions against both players. In the case at hand,
the Player never claimed that he had been provoked by his adversary player Chiellini

immediately before his biting or even earlier during the Match.

99. Based on art. 39 par. 4 FIFA DC, all relevant factors and the degree of the Player’s guilt

shall be taken into account when imposing the sanction.

100.1In this view, it is first of all uncontested that the Player acted with intent when biting Mr
Chiellini.

101.Further, it is clear that Mr Chiellini did not provoke the Player, and that there was no
immediate chance to score a goal as the ball was at the side line and therefore far away from

the Player and the Italian goal. In other words, the action of the Player was fully gratuitous.

102.When biting his opponent, the Player tried to destabilize Mr Chiellini, but not
necessarily to effectively injure him. However, this assault would have resulted in a
direct red card if the referee or one of the assistant referees had seen the scene. Therefore
the national team of the AUF had an advantage to be able to continue the Match with
all eleven players when the Match was still at 0:0.

103. After the assaulting, the Player tried to show that he was the victim of a collision with
his opponent, as it is unfortunately common in football. When asked for a statement
in front of the FIFA Disciplinary Committee within roughly twenty-four hours of the
Match, the Player denied the assault. This attitude (which prompted a misplaced outcry
against FIFA in the Uruguayan media and public opinion) may be explained (but not
justified) by the fact that the AUF was eager to secure the services of the Player (the star
of its national team) for the 1/8-final match at the World Cup. However, since a total

of over 30 cameras were observing the Match, and therefore no facts could be hidden,
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96.

97.

98.

absolutely foreign to football and therefore to be considered as a sort of aggravated
assault, similar to the abnormal behaviour of spitting. In addition, the fact that the
opposing player was not injured could not be considered a mitigating factor in the

case at hand.

As already mentioned, the Player is responsible (only) for the violation of art. 48 par.
1 lit. d) FIFA DC. As a result, the Player can be sanctioned only under that provision,
which allows the imposition of a match suspension and of a fine. Therefore, different
kinds of sanctions cannot be applied to the Player. In other words, the four (4) month
ban on taking part in any football-related activity and the prohibition of entering the
confines of any stadiums, not allowed for a violation of art. 48 par. 1 lit. d) FIFA
DC, could not be applied. However, in the determination of the sanction in a kind
allowed by art. 48 par. 1 lit. d) FIFA DC, the Panel deems proper to take into account the
measure of the sanction applied by the FIFA disciplinary bodies, in order to respect the
principleof proportionality.

In that regard, the Panel remarks that, as also the Parties stated and agreed, biting is to
be considered an act of “assaulting” in the sense and for the purposes of art. 48 par. 1
lit. d) FIFA DC. However, if biting is compared to elbowing, kicking, etc., it appears
first of all obvious that it is much less frequent than the other forms of “assaulting”
happening on the pitch. Further, biting is only possible if done with intent, whereas
elbowing, punching, kicking etc. are also possible if done with (gross) negligence. In
the case at hand, it remains uncontested that the biting was done by the Player with
intent. As a result, it deserves a sanction well above the minimum level of a two match

suspension and a fine indicated as such in art. 48 FIFA DC.

The comparison with cases that occurred at previous editions of the FIFA World Cup is
somehow difficult: first of all, the “Tassotti incident” happened twenty years ago, and

was already then sanctioned with a ban of seven matches; and the “Zidane case” of 2006

/ CAS 2014/A/3665, 3666 & 3667
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of the proper sanction for the Player

91. The Appellants are of the opinion that the sanctions imposed on the Player are
not proportional and appropriate to the factual scenario and the relevant ratio legis.
Especially out of the four different sanctions that the Player received, the stadium
ban and the ban on every football-related activity for four months is described not to
correspond to the infringement for which the Player is responsible. Such sanctions
usually apply to officers, employees, managers, or supporters, etc. for breaches of

footballs rules committed outside of the football pitch like, e.g. for match fixing.

92. The Appellants further are of the opinion that the assaulting committed by the Player at
the 2014 FIFA World Cup Brazil ' should not have any influence on the Club, playing
competitions organized at different levels, but only on the national team of the AUF, or
in any case that the effect on those third parties (the Club and the representative team of

AUF) should be considered in setting the sanction.

93. The Appellants further point out that the biting of the Player is not an act of extreme
violence and that there was no damage or injury caused to the opposing player, as he
was able to continue to play without medical assistance. The Appellants further refer
to earlier cases to show that no other case of assault was sanctioned with similar harsh

sanctions as those received by the Player in the case at hand.

94. The Respondent, on the other hand, states that an association under Swiss law, like
FIFA, has the power to set up its own set of rules, and that CAS should not correct any
of its decisions if it is not considered to be “evidently and grossly disproportionate to

the offence”.

95. The Respondent points out that art. 48 par. 1 lit. d) FIFA DC sets a minimum of two
matches ban and from there the FIFA disciplinary bodies were starting. The biting is
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87.

88.

89.

90.

In the same way, in the mentioned exercise of the global examination of the offender’s
attitude, the disciplinary bodies could take into account the fact that the Player had
already committed in two preceding occasions the very same infringement, and
irrespective of the level (national) of the competition in which they had occurred. In any
case, the Panel notes that recidivism is specifically mentioned as an aggravating factor
to be considered, in view of art. 39 par. 4 FIFA DC, without any limitation with regard
to the circumstances of the previous violations. The disciplinary bodies as well as the

Panel can certainly not look away if recidivism is notorious to them.

The Panel is further not convinced that the Player really took his problem seriously when
the first infringements were committed, and followed the recommended psychologist
treatment. At least the two meetings with the psychologist in the UK for a total of two
hours, happening after the incident when the Player was playing for Liverpool in the

year 2013, cannot really be considered as a proper psychological treatment.

The explanation brought forward by the Player and the AUF regarding the time pressure
to file their statement to the FIFA Disciplinary Committee does not, in the view of the
Panel, justify the Player’s and the AUF’s behaviour in front of the FIFA Disciplinary
Committee. For all involved parties the situation in a Football World Cup is clear and it
is obvious that such disciplinary proceedings would be solved in an expedited manner
(in the interests of all) before the next match. In other words, time constraints were not
erratically dictated by FIFA: they were the result of the specific situation of the case, at
a moment a prompt resolution of the question of the disciplinary responsibility of the

Player was required.

Summing up all the arguments in relation to the acknowledgement of the Player’s
mistake, his remorse as well as recidivism, the Panel is of the opinion that the FIFA

Appeal Committee properly exercised the discretion granted by art. 39 par. 4 FIFA DC.

iii(c) The alleged disproportion/inadequacy of the sanction imposed and the determination

/ CAS 2014/A/3665, 3666 & 3667
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been sanctioned cannot have the same impact as a remorse expressed immediately after
the event and before any disciplinary proceeding is started and/or sanction is imposed.
In that respect, the Panel wishes to underline that it has no doubt as to the veracity of the
Player’s repentance and apologies: the frank and apologetic attitude taken by the Player
in the course of the CAS proceedings and at the hearing is certainly commendable, as
a sign of understanding of his problems: the relevance of such genuine behaviour for the

purposes of the sanction is however a different issue.

84. In addition, the Panel notes that, in view of art. 39 par. 4 FIFA DC, the bodies
pronouncing the sanction for a violation of the FIFA DC shall take into account all
relevant factors in the case, as well as the degree of the offender’s guilt. In other words,
the disciplinary bodies have to consider all the relevant circumstances, which include
mitigating but also aggravating factors. Actually, the FIFA DC, unlike State criminal
codes, does not provide a system of general rules defining standard sanctions to be
increased (or reduced) by given percentages (by the half, one third or the like) if named
aggravating or mitigating circumstances are found. Indeed, the FIFA DC does not even
mention “remorse” or “excuses” as reasons for possible reduction. The FIFA DC,
indeed, require a global consideration of the offender’s personality, including his
attitude as a “serial” offender (art. 40), without any automatic consequences deriving

from the occurrence of a specific circumstance.

85. Asaresult, the FIFA disciplinary bodies were certainly entitled to “weigh” the Player’s
acknowledgement of his mistake and remorse, taking into account the circumstances of

time in which they were expressed and together with other factors.
86. Such factors could legitimately include the Player’s and the AUF’s behaviour before the

FIFA Disciplinary Committee, when the real facts, clearly proven by the videos timely
provided to the Player and the AUF, were unreasonably denied.
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79. As aresult of the foregoing, the Panel does not need to review the arguments brought

forward against the Appealed Decision with respect to the sanctions imposed on the

basis of art. 57 FIFA DC and shall focus on the sanctions to be issued.

ii(b) The existence of mitigating factors and of aggravating circumstances

80.

81.

82.

83.

Disputed in this arbitration is whether the FIFA disciplinary bodies properly considered all
the relevant circumstances and factors in the determination of the kind and measure of the
sanction. The Appellants, in fact, contend that the Challenged Decision did not take into
account the remorse expressed by the Player; and that, on the other hand, considered the

Player a recidivist, while no relevant recidivism could be found under the FIFA DC.

With regard to the question of the relevance to be given to the Player’s remorse
as a mitigating factor, the Panel, looking at the non-contested facts and the Parties’
allegations, finds that the margin of discretion the FIFA Appeal Committee had to judge

this case was not exceeded, and that it was correctly exercised.

From the sequence of events it is obvious that the FIFA Disciplinary Committee
was not able to take into consideration the Player’s acknowledgement of his mistake
and remorse, as such public acknowledgement and excuse was only made on 30 June
2014, i.e. after the decision of the Disciplinary Committee was issued. On the other
hand, the Panel notes that the FIFA’s Appeal Committee did take into consideration this
acknowledgement of his mistake and remorse. However, it did not see this behaviour to

be a mitigating factor when assessing the measure of the sanction.

The Panel agrees with the conclusion reached in the Appealed Decision, and finds that
the remorse of an offender can hardly be given any weight when the same offender had
in precedent occasions committed the same infringement and in those occasions had
already expressed its remorse and pledged not to repeat that infringement. In addition,

the Panel finds that the remorse and apologies shown by the Player after having already
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indicates that sanctions provided in Chapter I (general part) and Chapter II (special part)
of the FIFA DC may be combined: in other words, it allows a combination of sanctions
(without imposing it), and does not address the different issue of “combination of

infringements”, which is involved in the case at hand.

77. In general, the wording of art. 57 FIFA DC shows that this provision contains a mere
general clause, trying to cover all possible conducts against fair play, which are not yet
covered by other articles, or “consumed” by the application of any other provision, of
the FIFA DC. In other words, to the extent the action of biting (in the circumstances in
which it occurred at the Match) falls within the scope of art. 48 par. 1 lit. d) FIFA DC
(as all the parties concede), since the kinds of “assaulting” therein described (“elbowing,
punching, kicking”) are expressly not exhaustive (“... etc.”), the same action could not
be comprised in the scope of art. 57 FIFA DC, even though the Player’s assaulting in
the case at hand, being a misconduct, is also against fair play. The conclusion would be
that the punishment of the Player is already and fully covered by the application of art.
48 par. 1 lit. d) FIFA DC — with no room left for art. 57 FIFA DC, wrongly applied by
the FIFA disciplinary bodies.

78. The Panel finds this to be the case and concludes that the Player could be sanctioned,
for the infringement he committed at the Match, only on the basis of art. 48 par. 1 lit. d)
FIFA DC, being the “lex specialis” compared to the general provision set by art. 57
FIFA DC. Biting, as mentioned, is an “assault” for the purposes of that provision, and
no room is left in this case for the application of the general rule set by art. 57 FIFA DC.
The Panel, in any case, finds that in the case at hand any sanction going beyond those
allowed by art. 48 par. 1 lit. d) FIFA DC would be inappropriate to the peculiarities of
the case and would be disproportionate (see §§ 90 ss. below). As a result, the sanction
to which the Panel unanimously agrees hereinafter is issued on the basis of art. 48 par.
1 lit. d) FIFA DC only.
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73.

74.

75.

76.

In the case at hand, however, the Panel is of the opinion that it was clear to the
Player that his biting was wrong, that he breached the disciplinary regulations and that
an appropriate sanction will have to be applied. However, it is not necessary for the
principles of predictability and legality to be respected that the football player should
know, in advance of his infringement, the exact rule he may infringe, as well as the
measure and kind of sanction he is liable to incur because of the infringement. Such
fundamental principles are satisfied whenever the disciplinary rules have been properly
adopted, describe the infringement and provide, directly or by reference, for the relevant
sanction. The fact that the competent body applying the FIFA DC has the discretion to
adjust the sanction mentioned in the rules deemed applicable to the individual behaviour

of a player breaching such rules is not inconsistent with those principles.

The Panel therefore finds that the general principle “nulla poena sine lege certa” —
to the extent applicable for sanctions under the Swiss law of associations — was not

breached by the Appealed Decision.

As already mentioned, however, the main question is whether the actions of the Player
at the Match constitute at the same time a violation of (and can be punished under) both
art. 48 par. 1 lit. d) and art. 57 FIFA DC.

The Panel finds that under civil law and disciplinary regulations it is in abstract possible
that one act breaches at the same time more than one rule, and is therefore sanctioned
under all those rules. However, the question before this Panel is whether in the specific
case, the Player could be found in violation, for a single action (the biting of Mr
Chiellini), not only of art. 48 par. 1 lit. d) FIFA DC, but also of 57 FIFA DC. The
question is not merely theoretical: it concerns the actual behaviour of the Player when
“assaulting” Mr Chiellini, and whether this behaviour is fully covered by art. 48 par. 1
lit. d) FIFA DC or room is left for an application of art. 57 FIFA DC. The Panel notes

that an answer to this question cannot be found in art. 32 FIFA DC, since this provision
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70. Regarding the argument relating to the principle of “ne bis in idem”, the Panel agrees
with the Respondent, that the application of two different rules to the same facts involves
the different question of the relation between the two applied rules (art. 48 par. 1 lit.
d, and art. 57 FIFA DC), in the sense that the application of one of these rules possibly
“consumes” the application of the other rule. The principle “ne bis in idem”, in fact,
appears to the Panel to give rise to a kind of procedural defence, forbidding a defendant
from being tried again on the same (or similar) charges following a legitimate acquittal
or conviction, and does not concern the substantive issue of the possible concurrent
application by a single hearing body of a plurality of rules to the same and only
behaviour. Therefore the Appellants’ reproach to the Respondent’s bodies to have

breached the general principle of “ne bis in idem” cannot be supported by the Panel.

71. The Player and the Club further reproach to FIFA Appeal Committee that the Appealed
Decision breaches also the principle of “nulla poena sine lege certa” in applying
the sanctions of art. 48 par. 1 lit. d) and art. 57 FIFA DC to the Player’s assaulting
committed at the Match. The Appellants’ reproach is mainly that it is impossible for
players and clubs to anticipate the duration and scope of the sanctions issued: therefore,
the Appealed Decision fails to pass the so called “predictability test” and is to be

considered arbitrary.

72. The Panel notes that the Appellants did not contest that the FIFA DC emanates from
a duly authorized body and was adopted in a fair and transparent way complying with
the rules of association (Art. 60 ss. of the Swiss Civil Code) and was therefore not the
product of an obscure process of accretion. Further, it is not claimed by the Appellants
that the FIFA disciplinary rules cannot be understood generally, or that such rules are
contradictory. The reproach made is that for the very infringement attributed to the
Player (i.e., the assaulting at the Match) the sanctions applied by the FIFA Appeal
Committee were not predictable and could not be anticipated — and chiefly so because

of the concurrent application of two rules (art. 48 and art. 57 of the FIFA DC ).
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67.

68.

69.

d) at least two matches for assaulting (elbowing, punching, kicking etc.) an opponent
or a person other than a match official”.
[...]
2. A fine may also be imposed in all cases”. v

Under art. 57 of the FIFA DC, then:
“Anyone who insults someone in any way, especially by using offensive gestures or
language, or who violates the principles of fair play or whose behaviour is unsporting

in any other way may be subject to sanctions in accordance with art. 10 ff.”.

Art. 10 ff. of the FIFA DC list the sanction applicable to natural and legal persons. For
natural persons, as the Player, they include the fine (art. 15), the match suspension (art.
19), the stadium ban (art. 21), and the ban on taking part in any football-related activity
(art. 22).

Based on the Parties’ submissions, it is uncontested that the Player’s biting his adversary
is considered as “assaulting” in accordance to art. 48 par. 1 lit. d) FIFA DC. The question
is then whether the actions of the Player at the Match constitute at the same time an
“unsporting behaviour” to be sanctioned also under art. 57 FIFA DC. The Player and
the Club, in fact, claim that the concurrent application of art. 48 par. 1 lit. d) and art.
57 FIFA DC for the Player’s assaulting in the case at hand breaches the constitutional
principles “ne bis in idem” and “nulla poena sine lege certa”. More in general, the
Appellants maintain that the concurrent application of art. 48 par. 1 lit. d) and art.
57 FIFA DC to the same action committed by the Player is wrong, as only of art. 48
par. 1 lit. d) could be applied, to the exclusion of art. 57. The Respondent denies such

submissions, and holds that no breach of those fundamental principles was committed.

As made clear by art. 48 through the reference to art. 77 FIFA DC, such sanction can be imposed also on a
player who had not received a direct red card, if the infringement had escaped the match officials’ attention.
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Chiellini by the Player. Such declarations are, pursuant to art. 98(1) of the FIFA DC,
presumed to be accurate, and the AUF has not brought sufficient evidence to disprove
their content: the video footage is not persuasive, as it shows that the referee was directing
his attention to the area of the pitch where the ball was being contented by other players;
the fact that a free kick was granted to Italy does not mean that the referee had seen the

biting, as it could be explained by the perception of a different (less serious) foul.

64. In light of the foregoing, the Panel concludes that the FIFA disciplinary bodies had the
power to investigate the events at the Match and sanction the Player pursuant to
art. 77(a) of the FIFA DC.

ii. Was the sanction on the Player imposed at a proper level?
ii(a) The alleged wrong application of sanctions by FIFA and breach of basic disciplinary

principles

65. The first point relating to the determination of the nature and measure of the sanction
for the Player is linked to the identification of the rule violated by the Player. In fact,
even though there is a consensus that the Player committed an infringement under the
FIFA DC, the proper identification of such an infringement is disputed. In fact, the
Appealed Decision imposed on the Player four different sanctions (a fine, a match
suspension, a stadium ban, and a ban on taking part in any football-related activity) for
two distinct infringements: the infringement contemplated by art. 48(1)(d) and the
infringement described in art. 57. The Appellants contend that by doing so the FIFA
bodies wrongly applied the FIFA rules and breached basic disciplinary principles, while
the correct application of the mentioned rules and principles should have led to a milder

sanction.

66. Art. 48 of the FIFA DC provides as follows:

“I. ... any recipient of a direct red card shall be suspended as follows: ...
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58.

59.

60.

61.

62.

63.

The AUF denies in this arbitration the possibility for the FIFA disciplinary bodies to
sanction the events at the Match, by submitting that there are not “serious infringements
which have escaped the match officials’ attention”, as the referee saw the actions of the
Player. In that respect, the AUF maintains that the referee sanctioned the biting with a
free kick in favour of Italy, as confirmed by the video footage, which shows that the
referee was directing his attention to the events in the Italian penalty area, where the

Player and Mr Chiellini entered into contact.

FIFA denies the admissibility of the contention, because it was not raised before
the FIFA disciplinary bodies. In any case, the Respondent maintains that no evidence
was brought in support of the AUF’s submission that the referees had seen the actions
of the Player, and that such contention is contradicted by the declarations of the match

officials.

The Panel finds that the claim brought by AUF is admissible, even if it relates to a
question not specifically discussed before the FIFA disciplinary bodies. Art. R57 of the
Code, in fact, gives this Panel the possibility of unrestricted review, as to the facts and
the law, of the dispute between parties. And, in the Panel’s view, there is no reason not
to exercise such power in the case at hand, since in any case the contention of the AUF
is directly referred to the use by FIFA of its disciplinary supervision on the Match — the

issue which is — and has always been — at the heart of the dispute between the Parties.

However, the Panel finds that the claim brought by AUF cannot be sustained. In the
Panel’s opinion, in fact, the conditions indicated by art. 77(a) of the FIFA DC are satisfied.

First, there is no doubt that the biting is to be treated as a serious offence under the FIFA DC.

Second, the Panel notes that all the officials at the Match declared, and thereafter

confirmed, without hesitation or contradictions, that they had not seen the biting of Mr
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1. had the FIFA Disciplinary Committee the power to sanction the Player pursuant to
art. 77(a) of the FIFA DC?

ii. if so, was the sanction on the Player imposed at a proper level?

53. The first question is related to the AUF’s request to entirely set aside the Challenged
Decision, because, if the FIFA bodies had no power to start disciplinary proceedings
against the Player pursuant to art. 77(a) of the FIFA DC, no sanction of any nature and

measure could be imposed on him.

54. The second question, then, underlies the Appellants’ common request that the sanction
on the Player be reduced. In its connection, and based on the Appellants’ reasoning, the
Panel has to consider a number of specific points:

a. the alleged wrong application of sanctions by FIFA and breach of basic
disciplinary principles;
b. the existence of mitigating factors and of aggravating circumstances;

c the alleged disproportion and inadequacy of the sanction.
55. The Panel shall examine all those issues separately.

i. Had the FIFA Disciplinary Committee the power to sanction the Player pursuant to
art. 77(a) of the FIFA DC?
56. Art. 77 of the FIFA DC provides that

“The Disciplinary Committee is responsible for:

a) sanctioning serious infringements which have escaped the match officials’

attention”.

57. Such provision is to be read in conjunction with art. 108(1) of the FIFA DC, under which

disciplinary infringements are prosecuted ex officio”.
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48.

49.

50.

51.

52.

Ifthe conditions stated in art. 119 par. 1 FIFA DC are considered, the only open question
is therefore posed by the fact that the Club was not a party to the proceedings before
the FIFA disciplinary bodies. The Panel, however, notes that the Player only signed
his employment contract with the Club on 16 July 2014, i.e. after the FIFA decisions
had been adopted. Up to that moment, the Club did not have any direct interest, which
became actual only when the employment contract was signed. Therefore, FC Barcelona
could not participate in the FIFA proceedings. The Panel is of the view that in a case
where the FIFA authorities are issuing a sanction against a player and such sanction
affects direct financial interests of a club, such club must have the possibility to appeal
(within the applicable deadline) such decision in order to be able to protect its legal

interests, even if this interests became actual after the challenged decision was issued.

For this reason and in the specific circumstances of the case at hand, the Panel finds that
the Club has a standing to sue, even if it was not a party to the proceedings before the
first and second FIFA instance; the direct legally protected interest of the Club justifies

its own request for an amendment or cancellation of the Appealed Decision.

As aresult, all appeals, including the appeal of FC Barcelona, are admissible.

VIII. MERITS OF THE APPEALS

In these proceedings, the Panel has to take a decision purely based on the interpretation

of FIFA regulations, as the events at the Match are clear and not contested by the Parties
— with only one specific exception, referred to the factual conditions grounding
the power for the FIFA bodies to start disciplinary proceedings against the Player
pursuant to art. 77(a) of the FIFA DC.

As a result of the Parties’ contentions, therefore, there are two main questions that the

Panel has to address:
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football-related activity, imposed by the FIFA bodies. This interest originated only after
the Club and the Player signed the employment contract on 16 July 2014. Before
this date — the decisions of the FIFA Disciplinary Committee is of 25 June 2014 and
the decision of the FIFA Appeal Committee is of 8 July 2014 — the Club could not
participate in the FIFA proceedings, but just followed them from the outside; therefore,
the possibility open to the Club to assert its interests is the appeal to the CAS. The
Club claims to have a direct, individual and specific interest in relation to its marketing
and therefore revenue generating activities with possible negative effects on sponsors,
ticketing and merchandising. The Club was not able to present the Player to his fans and
the media, and further the new coach of the first team is not able to train and integrate
the Player (as a new player in the team) in the pre-season matches. This all leads to a
heavy sporting and financial interest the Club has itself in relation to the decision of

FIFA Appeal Committee.

46. An indication of the conditions under which FIFA itself recognizes a right of appeal
against (first instance) disciplinary decisions can be found at art. 119 par. 1 FIFA DC,
2011 edition, which states that:

“Anyone who has been a party to the proceedings before the first instance and has
a legal protected interest justifying amendment or cancellation of the decision may

lodge an appeal with the Appeal Committee”.

47. In the view of the Panel it is a fact that the ban of the Player on any football-related
activity and from visiting any stadium for four months, until late October 2014, does
burden the Club in its own direct interests to work with the Player, to promote its brand
and activities by taking advantage of the image of the Player, and to include him in the
new season’s team. Therefore, in light of the specific circumstances of the case, taking
into account the impact of the specific sanction imposed, the Panel finds that the Club
is sufficiently affected by the Appealed Decision and that the Club has a tangible interest

of financial and sporting nature at stake.
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40.

41.

42.

43.

44,

45.

Art. 66 par. 2 of the FIFA Statutes states:
“The provisions of the CAS Code of Sports-related Arbitration shall apply to
the proceedings. CAS shall primarily apply the various regulations of FIFA and,

additionally, Swiss law”.

Based on this, in the case at hand, FIFA rules and regulations and, subsidiarily, Swiss

law, shall be applicable.

VII. ADMISSIBILITY

The three statements of appeal were all filed on 23 July 2014 and therefore within the
deadline provided by the FIFA Statutes and as stated in the decision of the FIFA Appeal
Committee of 8 July 2014. The appeals complied with all other requirements of art. R48
of the Code, including the payment of the CAS Court Office fees.

While the admissibility of the appeal filed by the Player and by the AUF is not contested,
FIFA, in its answer of 6 August 2014, FIFA objected to the admissibility of the appeal
of FC Barcelona, as the Club was at no stage part of the proceedings in front of the FIFA
Disciplinary or the FIFA Appeal Committee and the Club does not have any direct and

individual “aggrieved right”.

At the hearing of 8 August 2014, the Player and the AUF confirmed that they do not
challenge the FC Barcelona’s standing in these proceedings, and that they agreed to the
participation of the Club in this arbitration.

FC Barcelona stated in its oral pleadings that the Club has been accepted by all Parties
when discussing the time schedule of these proceedings. FC Barcelona underlined that
even FIFA did not oppose to the Club’s involvement at such stage. The specific interest

of the Club, so said FC Barcelona, is related to the Player’s ban to engage into any
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xi. the Player is arole model and he therefore should always behave in a professional
and respectful way. Before this incident, he was not provoked by his opponent player,
Mr Chiellini; the Player assaulted him with the purpose of getting an advantage by
destabilising or even injuring him;

xii. the Club was completely aware of the sanction imposed on the Player when signing
the employment contract on 16 July 2014;

xiii. only during the four-month ban on taking part in any kind of football-related
activity, as imposed by the FIFA Appeal Committee, the Player is not allowed to play
friendly matches for the representative team of Uruguay; thereafter he will be allowed

to play friendly matches of such representative team.
V. CAS JURISDICTION

36. The jurisdiction of CAS derives from art. 60 ff. of the FIFA Statutes and art. R47 of the
Code and is not disputed by the Parties.

37. Therefore, CAS has jurisdiction to decide on the present dispute.
38. Under art. R57 of the Code, the Panel has full power to review the facts and the law.

VI. APPLICABLE LAW

39. Art. R58 of the Code provides as follows:
“The Panel shall decide the dispute according to the applicable regulations and,
subsidiarily, to the rules of law chosen by the parties or, in the absence of such a choice,
according to the law of the country in which the federation, association or sports-
related body which has issued the challenged decision is domiciled or according to
the rules of law the Panel deems appropriate. In the latter case, the Panel shall give

reasons for its decision”.
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and the sanction;

vi. FIFA has an autonomy and its bodies enjoy a margin of discretion to apply
the FIFA Regulations. The CAS should amend a disciplinary decision of a FIFA
judicial body only in cases in which it finds that the relevant FIFA body exceeded
that margin of discretion; therefore a sanction must be considered as evidently and
grossly disproportionate to the offense in order to be open to correction;

vii.  due to its abnormality, biting was compared with spitting; however, this was
not done due to its “infrequent” or “unusual nature” as claimed by the AUF. The
circumstances of the incident under review are truly exceptional,

viii.  the facts that Mr Chiellini was not injured cannot be taken into consideration
as mitigating circumstance; the cases mentioned by the Appellants cannot be
compared to the case of the Player, as every single case has its own peculiarities and
biting cannot be compared to any other type of assault;

ix.  the FIFA DC does not limit the possibility for its judicial bodies to consider,
for any purpose, including recidivism, only previous cases that took place in certain
competitions and/or within a determined time period. The FIFA judicial bodies have
to right to take into account cases that have (or should have) been dealt with by
FIFA member associations, as well as by confederations or other sports organisations
under the conditions of art. 70 para. 2 FIFA DC. Art. 40 para. 1
FIFA DC does not explicitly state that the infringements the provision refers to are
only those that occurred in competitions organized by FIFA. Therefore the two prior
incidents involving the Player of the same nature as the incident in question may
certainly be taken into account when assessing the sanction;

x. in the proceedings before the first instance body the Player fully denied the facts
and failed to apologize for his behaviour. Only after having been notified of the
decision of the FIFA Disciplinary Committee did the Player apologize publicly. It
seems that such apology was only made in order to seek a reduction of the sanction
he had received. The FIFA Appeal Committee considered these facts and behaviour

and decided not to treat them as mitigating circumstances;
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proceedings. In any case, all consequences of the Appealed Decision are directed
only to the Player himself and any possible claim the Club may have is an indirect
consequence of the sanction imposed on the Player;

ii. the AUF did not raise the argument of a wrong application of art. 77 FIFA DC in
front of the FIFA bodies, and cannot raise it before the CAS, since, in view of the new
wording of art. R57 of the Code, the CAS power of review is limited by the object
of the dispute that was before the previous instance. In any case, the contention
of the AUF that the match officials witnessed the incident under investigation, and
therefore that art. 77 lit. a) FIFA DC is not applicable, is wrong: the match officials,
in fact, clearly stated that they had seen the incident. Such facts are presumed to be
accurate on the basis of art. 98 FIFA DC;

iii. all possible misconducts foreseen in the FIFA DC can be regarded as having an
unsporting nature. However, the Player’s biting is a serious violation of the principle
of fair play and sportsmanship due to the abnormality of the act. This is confirmed
by the specific contractual provisions included by the Player and the Club in the
employment contract they entered into on 16 July 2014, which was not contemplated
in the other Club’s contracts with its players, as evidenced by information collected
through the FIFA transfer matching system;

iv. art. 48 para. 1 lit. d) and art. 57 FIFA DC apply independently, and one incident
may certainly result in a violation of several articles of the FIFA DC. The concurrent
application of art. 48 para. 1 lit. d) and art. 57 FIFA DC, without overlap, is confirmed
by the fact that Art. 48 aims at protecting the physical integrity of another player,
whereas art. 57 FIFA DC intends to protect inter alia the spirit of fair-play;

v. as only one single disciplinary procedure was conducted against the Player
within the framework of FIFA, the principle of ne bis in idem cannot be invoked, as
it applies only to protect an individual against the “double jeopardy” caused by the
concurrent exercise of multiple proceedings for the same facts. The principle of
nulla poena sine lege certa, as well as the “predictability test”, are fully respected

in the case at hand. There is a clear connection between the incriminated behaviour
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separate private apology to Mr Chiellini;

- to take into consideration the lack of damage or consequence for Mr
Chiellini, who was able to keep playing after the incident ;

- to take into account the fact that the FIFA Appeal Committee did not
consider the effect of the sanction on third parties, such as the national team
of AUF and the Club;

- to ensure the proportionality of the sanction in practical terms. Indeed, the
nine-match ban is very long and will prevent the Player’s participation in
the 2015 Copa America in Chile as well as in the first qualification games
of the preliminary competition of the FIFA World Cup 2018. A reduction
of the suspension to four matches would in any case imply the loss for the
Player of the possibility to play at the Copa America in 2015. In addition, the
sanctions imposed on the Player appear clearly disproportionate, if compared
to the cases of Tassotti (1994 - eight-match ban), Leonardo (1994 - four-
match ban), Zidane (2006 - three-match ban, plus CHF 7,500 fine), and Song
(2014 - three-match ban, and CHF 20,000 fine).

- to take into account the fact that the Player did not gain anything from
the infringement he committed (no goal scored), but suffered personal
difficulties, being blamed by the Uruguayan population, had worldwide
negative publicity, with sponsors dropping him, and especially had his family
life publicly exposed in an embarrassing and ashaming way;

iii. the imposed stadium ban and the ban on all football-related activity are also

inappropriate and should be set aside.

¢) FIFA.

35. The Respondent’s assertions may be summarized as follows:
i. FC Barcelona has no standing to sue, as the Club was not part of the proceedings
in front of the FIFA Disciplinary or FIFA Appeal Committee, and it has no legally

protected interests. In addition, the Club did not request to join or intervene in these
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other respects when considering an appropriate sanction. In fact, there must be a
reduction in the 9 match ban:

- to take into account that Swiss sanctioning principles will be violated
by a sanction that favours punishment, while the principal objective of the
sanction imposed on the Player should be to deter him from re-offending in
the future. Such purpose is not best served by the imposition of a lengthy
ban. On the other hand, AUF is in contact with psychiatrists in order to
ensure that the Player’s treatment will continue uninterrupted whenever he
is on international duty with the AUF; the AUF is supporting an educational
program entitled “Campaign against violence in sport 2014”, in which the
Player will be able to play the leading role;

- to take into consideration the incorrect minimum sanction starting point.
In fact, the Player’s conduct clearly falls under art. 48 para. 1 lit. d) FIFA
DC and therefore the sanction is a two-match ban; biting cannot lead to a
minimum six-match ban pursuant to art. 48 para. 1 lit. ¢) FIFA DC;

- to take into consideration the illegitimate finding of recidivism. The
Appealed Decision considered the Player’s recidivism as an aggravating
factor. However, only prior infringements occurring in matches organized
by FIFA can be taken into account to decide whether a player is a recidivist,
on the basis of art. 40 FIFA DC. The interpretation of art. 40 FIFA DC, in
fact, has to be made in a narrow way, while, in the case at hand, the FIFA
bodies applied art. 40 FIFA DC arbitrarily, as the previous events which had
involved the Player had occurred in national competitions. It is the first time
FIFA has taken into account incidents at national levels in the context of
disciplinary proceedings opened against players during FIFA competitions;

- to take into account the mitigating factor of remorse, that was incorrectly
not considered by the FIFA Appeal Committee. Based on CAS jurisprudence,
the fact that a party apologises and recognises his mistake must be taken

into account for the purposes of sanctioning. The Player made a public and a
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- the sanctions imposed on the Player are completely inadequate and

disproportionate, especially the stadium ban or the ban on taking part in
any football-related activity, which are generally handed out when an
administrative official, hooligans, club managers, referees or players have
committed a crime, a match fixing offense, have violated the principle
of contractual stability or some other non-football-related injury, i.e. have
committed an offense occurring outside the pitch. In this case the Player
committed an assault contending the ball and is not responsible for any
offense occurring outside the pitch. Biting can be compared to other acts of
misconduct, even if it is less frequent and more exceptional than others. The
assault was committed during a game of the Uruguayan national team and
therefore the sanction affecting the Club is incoherent;

- the sanctions applied are disproportionate as the victim (Mr Chiellini) was
able to continue to play without medical assistance and injury. In addition, if
other assaults, committed by differed players in World Cup matches, such as
Mauro Tassotti in 1994 and Zinedine Zidane in 2006, are considered, it can
be noted that no such harsh sanctions (as those adopted for the Player) were
imposed. Therefore, adding to the already heavy sanction of a 9-match ban
and a fine, the four-month ban from participating in every football-related

activity and from accessing stadium grounds is obviously disproportionate.

b) The AUF

34. The AUF assertions may be summarized as follows:
1. art. 77(a) of the FIFA DC was applied inappropriately by the FIFA disciplinary
bodies, as the case in question does not concern serious infringements which have
escaped the match officials attention. As a result, the Appealed Decision should be
set aside in its entirety;
ii. FIFA did not correctly apply the principles of sanctioning under Swiss law, it

misapplied its own rules regarding recidivism and it misdirected itself in several
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disciplinary code:
- FIFA imposed a total of four distinct sanctions for one single act
committed by the Player, applying two different articles of the FIFA DC; the
FIFA authorities therefore wrongly applied the Disciplinary Code. Biting
as an “assault” does imply a “violation of the principles of fair play” and
therefore no additional sanction, based on a second provision (art. 57 FIFA
DC), is possible;
- Art. 57 FIFA DC cannot be applied in the case at hand; only art. 48 FIFA DC
shall be applied, which clearly defines the concrete sanction to be imposed
(match ban plus possibly a fine); this specific rule (lex specialis) of art. 48
FIFA DC shall prevail over the general rule (lex generalis) of art. 32 FIFA
DC, which would enable the deciding body to combine sanctions, unless
otherwise specified;

v. as to the breach of basic disciplinary principles in the imposition of sanctions on

the Player:
- the Appealed Decision breaches the principle of “ne bis in idem”, as four
distinct sanctions are imposed for one single act, embodied in two
different articles. The purpose of art. 48 para. 1 lit. d) and art. 57 FIFA DC is
the same (to sanction a football player for misconduct in the performance of
his profession) and it is obvious that art. 48 para. 1 lit. d) incorporates within
its scope a “violation of the principles of fair play”;
- the Appealed Decision further breaches the principle of legality “nulla poena
sine lege certa” as it is impossible to anticipate the duration and scope of the
sanctions that the Player could have expected in this case. In the case at hand
the so-called “predictability test” is breached and shows that the Appealed
Decision is arbitrary. The only sanction predictable ex ante to the Player is
the suspension for a minimum of two matches plus a fine, therefore no further
sanctions beside these should be applied;

vi. as to the clear disproportion and inadequacy of the sanction imposed:
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imposed on the Player, since the Player recognizes that his conduct deserves to be

punished;

ii. however, the sanction imposed by the FIFA disciplinary bodies must be reduced,
since “it is not adjusted to the FIFA DC and is contrary to basic disciplinary and
punitive principles”. Four reasons can be identified for such reduction:

- consideration of the Player’s acknowledgment and remorse as a
mitigating factor for the sanction;

- wrong application of sanctions by FIFA according to its own disciplinary
code;
- breach of basic disciplinary principles in the imposition of sanctions on the
Player;
- the clear disproportion and inadequacy of the sanction imposed.
iii. as to the consideration of the Player’s acknowledgment and remorse as a
mitigating factor for the sanction:
- not all relevant factors were taken into account by the FIFA disciplinary
bodies: especially, the Player’s acknowledgment of the facts and the remorse
he expressed with full and absolute publicity were not considered as mitigating
factors;
- in fact, the Player apologized publicly and also privately to his opponent
player Giorgio Chiellini for what he did;

- in addition, the Match was a “high voltage” match, and within a few
hours after the Match the Player and the AUF had to take position in front of
the FIFA Disciplinary Committee, which left them barely any time to reflect
on the incident, at a time when the next crucial match was already waiting
(1/8-final);

- the Player is willing to undergo personalized medical treatment to
improve his self-control, and the Club is willing to support him to start the
treatment sessions, which further shows the Player’s remorse;

iv. as to the wrong application of sanctions by FIFA according to its own
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30. The following persons attended the hearing:

- Mr Luis Alberto Suéarez Diaz in person, assisted by Mr Lucas Ferrer and Mr Alexis
Schoeb, counsel;

- Fatbol Club Barcelona, as represented by its secretary of the board, Mr Antoni
Freixa and by its legal director, Ms Laura Anquera, assisted by Jordi Lopez, counsel;
- Associacion Uruguaya de Futbol, represented by its secretary general, Dr. Alejandro
Balbi, and assisted by Mr David Casserly and Mr Daniel Cravo Souza, counsel,
together with the research assistant Ms Melissa Knox and an interpreter, Mr Gabriel
Cordova;

- FIFA, as represented by Mr Marc Cavaliero, head of Disciplinary & Governance
Department, Ms Christine Farifa and Mr Jos¢ Rodriguez, legal counsel at the

Disciplinary & Governance Department.

31. During the hearing, the Parties made full oral submissions. No witness was called to
testify; instead, all Parties asked questions from the Panel and the other Parties, and Mr

Suarez rendered some declarations.
IV. SUBMISSIONS OF THE PARTIES

32. The following outline of the Parties’ positions is illustrative only and does not
necessarily comprise every contention put forward by the Parties. The Panel, indeed,
has carefully considered, for the purposes of the legal analysis which follows, all the
submissions made by the Parties, even if there is no specific reference to those

submissions in the following summary.

a) The Player and FC Barcelona

33. As the Player and the Club filed identical submissions, their position can be jointly
summarized. They assert that:

i. the object of the appeal is not to request the complete annulment of the sanction
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“(i) Set aside the decision of the FIFA Appeal Committee dated 8 July2014, or
Amend the decision of the FIFA Appeal Committee dated 8 July 2014 to

significantly reduce the sanctions imposed upon Mr Luis Sudrez therein;
(i1) Order FIFA to pay a contribution towards the legal costs and other related
expenses of the AUF”.

25. On 31 July 2014, the CAS Court Office indicated that none of the Parties had objected
to the nomination of Prof. Luigi Fumagalli as arbitrator in the present matter, and

therefore confirmed such appointment.

26. On 31 July 2014, FIFA appointed Dr. Marco Balmelli as a member of the Panel.

27. On 4 August 2014, the CAS Court Office informed the Parties about the constitution of
the Panel as follows: Mr Bernhard Welten, President, Prof. Luigi Fumagalli and

Dr. Marco Balmelli, arbitrators.

28. On 6 August 2014, FIFA filed its answer, requesting the CAS:

:1. To declare that the Club has no standing to sue;

2. To reject the AUF’s request to set aside the decision hereby appealed against;

3. Toreject the Appellants’ request to set aside the decision hereby appealed against and
to issue a new one;

4. To confirm in its entirety the decision hereby appealed against;

5. To order the Appellants to bear all costs incurred in connection with these
proceedings and to cover all legal expenses of the Respondent in connection with

these proceedings”.

29. On 8 August 2014, a hearing was held at the CAS headquarters in Lausanne. All the
members of the Panel were present. At the outset of the hearing, the Parties declared

that they had no objection with regard to the composition of the Panel.
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21. Inaddition, the Appellants indicated that the Parties had reached an agreement regarding
an expedited procedural timetable, according to which the Player and FC Barcelona
would file their appeal briefs on 27 July 2014, the AUF would file its appeal brief on 28
July 2014, FIFA would file its answer on 6 August 2014 and the hearing would be held
on 8 August 2014.

22. On 24 July 2014, the CAS Court Office acknowledged receipt of the statements of
appeal, informed the Parties that the President of the CAS Appeals Arbitration Division
had decided to consolidate the three appeal proceedings in accordance with art. RS2 of

the Code, and took note of the Parties’ agreement to the expedited calendar.

23. On 27 July 2014, the Player and FC Barcelona filed their respective appeal briefs, of
identical content, and confirmed their requests for relief as follows:

“1. The present appeal against FIFA Appeal Committee’s decision dated 8 July 2014 is
accepted.

2. The decision by FIFA Appeal Committee dated 8 July 2014 shall be annulled and
a new decision is issued in which, having considered all the pertinent factors and
attendant circumstances, the sanction to be imposed is a lesser one than the sanction
imposed in the Appealed Decision, and specifically consist of:

a. A match ban for a number of consecutive official matches of the Uruguayan
national team between 2 and 9, or
b. Alternatively, a match ban for a number of consecutive official matches of
the Uruguayan national team between 2 and 9, and a monetary fine for an
amount that is no greater than the CHF 100,000 established in the Appealed
Decision.

3. FIFA shall be condemned to pay the legal costs and other expenses incurred by the

Appellant in relation to this proceeding”.

24. On 28 July 2014, the AUF filed its appeal brief with the following requests for relief:
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16.

17.

18.

19.

20.

is set off against the amounts paid by each of CHF 3,000, which were paid as a deposit
by the Player and the Uruguayan Football Association”.

On 10 July 2014, the operative part of the decision rendered by the FIFA Appeal

Committee was communicated to the Player and the AUF by facsimile and email.

On 11 July 2014, the Player and the AUF requested to be provided with the reasoning
of the decision passed by the FIFA Appeal Committee.

On 22 July 2014, the reasons of the decision rendered by the FIFA Appeal Committee
on 8§ July 2014 were communicated to the Player and the AUF.

II1. PROCEEDINGS BEFORE THE CAS
AND PARTIES’ REQUESTS FOR RELIEF

On 23 July 2014, the Player, FC Barcelona and the AUF filed separate statements
of appeal with the Court of Arbitration for Sport (hereinafter referred to as the “CAS”)
to challenge the decision of the FIFA Appeal Committee of 8 July 2014 (hereinafter
referred to as the “Appealed Decision”), pursuant to art. R47 et seq. of the Code of
Sports-related Arbitration (hereinafter referred to as the “Code”). By these appeals, in
essence, the Appellants sought the setting aside of the Appealed Decision or, if the case,

the reduction to a milder measure of the sanction thereby imposed on the Player.

The arbitration proceedings so started were registered by the CAS Court Office as
follows: CAS 2014/A/3665, Luis Suarez v. FIFA; CAS 2014/A/3666, FC Barcelona v.
FIFA; and CAS 2014/A/3667, Uruguayan Football Association v. FIFA. In their
respect, the Player and FC Barcelona in their statements of appeal designated Prof. Luigi
Fumagalli as a member of the Panel. In its statement of appeal the AUF consented to

such appointment.
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10. On 26 June 2014, the decision of the FIFA Disciplinary Committee was communicated
to the Player and the AUF.

11. On 27 June 2014, the Player informed the FIFA Appeal Committee through his legal
representative of his intention to lodge an appeal against the decision of the FIFA

Disciplinary Committee rendered on 25 June 2014.

12. On 29 June 2014, the AUF informed the FIFA Appeal Committee of its intention to
lodge an appeal against the decision of the FIFA Disciplinary Committee of 25 June
2014 as well.

13. On 30 June 2014, the Player released a statement on his personal website, the media and
social networks, in which he recognized his misconduct, expressed his deepest regrets,
apologized and promised that nothing like the incident in question would ever happen

again.

14. Against the decision of the FIFA Disciplinary Committee rendered on 25 June 2014
appeals were filed by the Player on 1 July 2014 and by the AUF on 3 July 2014.

15. On 8 July 2014, the FIFA Appeal Committee issued its decision on such appeals and
stated the following: v
“1. The appeal submitted by the player Luis Suarez is rejected.
2. The appeal submitted by the Uruguayan Football Association is rejected.
3. The decision of the FIFA Disciplinary Committee taken on 25 June 2014 is
confirmed in its entirety.
4. The costs and expenses of these proceedings amounting to CHF 6,000 must be

shared equitably by the Player and the Uruguayan Football Association. This amount

1. Unofficial translation by FIFA from the Spanish original of the decision of the FIFA Appeal Committee.
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Uruguay, which must be served in the following manner:

The first suspension:
® The first suspension must be served during the next match of the
representative team of Uruguay within the final competition of the 2014 FIFA
World Cup Brazil™, i.e. the following match:
¢ Colombia vs. Uruguay, 28 June 2014
The subsequent suspensions must be served in the following manner:
® If the representative team of Uruguay qualifies for the next round(s) of
the final competition of the 2014 FIFA World Cup Brazil™, the remaining
suspensions must be served during this competition.
® The remaining suspensions that are not served in the final competition of the
2014 FIFA World Cup Brazil™ must be carried over to the next official
matches of the representative team of Uruguay, as stipulated by art. 38 par.
2 a) of the FIFA Disciplinary Code.

In application of art. 22 of the FDC, the player Luis Suarez is banned from taking
part in any football-related activity (administrative, sporting or of any other kind) for
four (4) consecutive months as from the date of notification of this decision to the
Uruguayan Football Association.

In application of art. 21 of the FDC, the player Luis Suarez is banned from
entering the confines of any stadiums during the period of four (4) months in which
he is banned from taking part in any football-related activity (cf. point I1.4) and the
stadiums in which the representative team of Uruguay plays for the duration of the
suspension for nine (9) consecutive official matches of the representative team of
Uruguay (cf. point I11.3).

Inapplication of art. 10 ¢) of the FDC, the player Luis Suarez is sanctioned to pay a fine
in the amount of CHF 100,000. This fine is to be paid within 30 days of notification
of this decision. This payment may be made in Swiss francs (CHF) to [...].

The procedural costs will be dispensed in application of art. 105 par. 5 of the FIFA
Disciplinary Code”.
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6. On 24 June 2014, the national team of the AUF played a match against Italy in the 2014
FIFA World Cup Brazil™ (hereinafter referred to as the “Match”). In the 78t minute
of the Match there was an incident between the Player and Giorgio Chiellini, a player
from the Italian national team. Both players fell to the ground, the referee stopped the
Match and granted a free kick to Italy. The referee as well as the assistant referees and
the fourth referee did not mention anything about this incident in their official reports.
On the same 24 June 2014, the secretariat of the FIFA Disciplinary Committee asked
the referee, the assistant referees and the fourth official if they had seen the before

mentioned incident. All four referees confirmed that they had not seen it.

7. On 24 June 2014, the FIFA Disciplinary Committee initiated disciplinary proceedings
against the Player for having violated art. 48 par. 1 lit. d) and art. 57 of the FIFA
Disciplinary Code (hereinafter the “FIFA DC”).

8. On 25 June 2014, the Player and the AUF sent their written statements to the FIFA

Disciplinary Committee.

9. On 25 June 2014, the FIFA Disciplinary Committee decided the following: v

“1. The player Luis Suarez is declared guilty of the infringement of art. 48 par. 1 d) of
the FIFA Disciplinary Code for having committed an act of assault during the match
between Italy and Uruguay played on 24 June 2014 at the 2014 World Cup Brazil™.

2. The player Luis Suarez is declared guilty of the infringement of art. 57 of the FIFA
Disciplinary Code for having committed an act that contravenes the principles of fair
play and sportsmanship during the match between Italy and Uruguay played on 24
June 2014 at the 2014 FIFA World Cup Brazil™.

3. In application of art. 11 c) of the FIFA Disciplinary Code, the player Luis Suarez is

suspended for nine (9) consecutive official matches of the representative team of

1. Unofficial translation by FIFA from the Spanish original of the decision of the FIFA Disciplinary Committee.
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I. THE PARTIES

1. Luis Alberto Sudrez Diaz (hereinafter referred to as the “Player”) is a Uruguayan
professional football player who played for the national team of Uruguay in the 2014
FIFA World Cup Brazil™, Since 16 July 2014, Mr Suarez is playing for Fitbol Club

Barcelona, Spain.

2. Futbol Club Barcelona (hereinafter referred to as “FC Barcelona” or the “Club”) is a
football club with its registered seat in Barcelona, Spain. It is a member of the “Liga de
Futbol Profesional (LFP)” and the “Real Federacion Espafiola de Futbol (RFF)” which

has been affiliated to the Fédération Internationale de Football Association since 1904.

3. The Asociacion Uruguaya de Futbol (hereinafter referred to as “AUF”; the Player, the
Club and AUF are hereinafter jointly referred to as the “Appellants”) is the national
football association governing football in Uruguay. It has been a member of the

Fédération Internationale de Football Association since 1923.

4. The Fédération Internationale de Football Association (hereinafter referred to as the
“Respondent” or “FIFA”) is the international governing body of football on a worldwide
level. It is an association under Swiss law, has its registered office in Zurich, Switzerland
and exercises regulatory, supervisory and disciplinary functions over continental

confederations, national associations, clubs, officials and players, worldwide.

II. FACTUAL BACKGROUND

5. The elements set out below are a summary of the relevant facts emerging from the
Parties’ written pleadings or in the evidence offered in the course of the proceedings.
Additional facts may be set out, where relevant, in connection with the legal discussion

which follows.
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ON THESE GROUNDS

The Court of Arbitration for Sport rules:

1.

5.
6.
7.

The appeal filed by WADA against the decision issued on 5 December 2013 by the
Finnish Sports Arbitration Board is partially upheld.

The decision issued on 5 December 2013 by the Finnish Sports Arbitration Board
is annulled.

Mr Juha Lallukka is found guilty of an anti-doping rule violation and is declared
ineligible for a period of two years running from the notification of the present award.
The period of provisional ineligibility of 602 days served by Mr Juha Lallukka between
27 October 2011 and 19 June 2013 is credited against the total period of ineligibility to
be served.

Mr Juha Lallukka’s results, including his event medals, his points and prizes, obtained
through the commencement of his period of provisional ineligibility (27 October 2011)
and in the period from 19 June 2013 to the date of the notification of the present award
are not forfeited.

(..0)

(..0)

All other motions or prayers for relief are dismissed

Seat of the arbitration: Lausanne
Date: 20 November 2014

THE COURT OF ARBITRATION FOR SPORT

Philippe Sands QC Luigi Fumagalli
Arbitrator President of the Panel
Patrick Grandjean Quentin Byrne-Sutton
Ad hoc clerk Arbitrator
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10.8 of the Finnish ADR) that the Athlete’s results should not be disqualified, including
his event medals, his points and prizes, if any, that were obtained in the period before
the date of the notification of the present award, in respect to that period during which he
was allowed to compete (i.e. before the provisional suspension was imposed and after

the lifting of such provisional suspension, through the date of notification of the present

award).

X. COSTS
138(...).

. ARBITRAL AWARD




T\ /

through the commencement of the Provisional Suspension shall be disqualified and

any points, medals or prizes declared forfeited unless fairness requires otherwise”.
Pursuant to the corresponding provision of the WADA Code (see its Article 10.8), “all
... competitive results obtained from the date a positive Sample was collected (whether
In-Competition or Out-of-Competition), or other anti-doping rule violation occurred,
through the commencement of any Provisional Suspension or Ineligibility period,
shall, unless fairness requires otherwise, be Disqualified with all of the resulting
Consequences including forfeiture of any medals, points and prizes”. In other
words, there is a discrepancy between the text of the Finnish ADR and the WADA
Code as to the date from which the “competitive results” are to be disqualified “unless
fairness requires otherwise”. WADA requested disqualification from the date indicated
in the WADA Code.

136. The Panel, however, does not need to identify in this case whether the starting date
for disqualification is the date indicated in the Finnish ADR ( “the date of an Adverse
Analytical Finding”: 25 October 2011), or the date mentioned in the WADA Code (the
“date a positive Sample was collected”: 7 September 2011). In fact, the Panel finds that
the circumstances in which these proceedings have taken place and the corresponding

element of fairness requires otherwise.

137. In this respect the Panel notes that the Athlete was provisionally suspended from
27 October 2011 until 19 June 2013, when the FINADA Supervisory Board acquitted
him. Subsequently, the Athlete won the next round before the Finnish Sports Arbitration
Board, which found the evidence against him unconvincing. Inother words, the Athlete’s
right to compete following the sample collection was confirmed by decisions of the
Finnish disciplinary bodies. It was only in June 2014 that WADA was in a position to
answer — in a documented manner — the issues raised in the Veerpalu Case and in the
earlier instances (i.e. the FINADA Supervisory Board and the Finnish Sports Arbitration

Board). Accordingly, the Panel finds that fairness requires (in accordance with Article
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another prohibited substance. It is the circumstances of the offence, not the offence
itself which may aggravate. In the view of the Panel, there are here no facts alleged or
substantiated by WADA that by nature are a possible aggravating factor which could

lead to a higher sanction than the two years ineligibility for a first offence.

131. In the proceedings before the CAS, the Athlete has contested having ever used
exogenous hGH or any other prohibited substance. He alleges that there must be “some

physiological or scientific explanation for his high test values.”

132. The minimum period of ineligibility is prescribed by Article 10.2 of the Finnish ADR,
i.e. 2 years. The Athlete has not sought to adduce mitigating circumstances under
Articles 10.5.1 of the Finnish ADR (“No Fault or Negligence”), 10.5.2 (“No significant
Fault or Negligence”), 10.5.3 (“substantial assistance”) or 10.5.4 (“Admission”) or
otherwise and in view of the circumstances, the requirements of those provisions are

obviously not met.

133. As a result, the Panel considers it appropriate to declare that the Athlete ineligible for
a period of two years. Credit is however to be given to the Athlete for the period of 602
days, corresponding to the period from 27 October 2011 to 19 June 2013, in which a

provisional suspension has been applied.

134. In addition to the sanction of ineligibility, WADA has requested the Panel to disqualify
all competitive individual results obtained by the Athlete from 7 September 2011 (i.e.,
the date of collection of the sample, reported to be positive on 25 October 2011) to the
date of the commencement of the period of ineligibility imposed pursuant to the CAS

award.

135. According to Article 10.8 of the Finnish ADR, “all ... results in competitions obtained

from the date of an Adverse Analytical Finding or other anti-doping rule violation
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of the Sample collection or the date on which another anti-doping rule violation last

occurred.

(-.))

10.9.4 If the Athlete has respected the Provisional Suspension imposed on him
or her, such period of Provisional Suspension shall be reduced from the period of

Ineligibility imposed on him or her.”

b) In the case at hand
127. It is not disputed that this is the first time that the Athlete has been found to have

violated an anti-doping rule.

128. The Athlete submits that, should he be found guilty of a doping offence, he does not
deserve any further sanction as he suffered significant loss of reputation and contract
opportunities due to the provisional suspension already served. He also invites the
Panel to take account of the lengthy procedure, which he claims to have been caused

essentially by WADA'’s actions and negligence (a claim the Panel has not accepted).

129. WADA claims that the administration of exogenous hGH constitutes an aggravating
factor as hGH “is a prescription drug, not readily available over-the-counter”, which
involves significant planning and preparation. WADA further claims as an aggravating
circumstance the fact that the Athlete chose to contest the alleged violation despite the
overwhelming evidence and, as a result, “has regrettably forced FINADA, and now
WADA, to devote significant and precious anti-doping resources to prosecuting his

case.

130. The submission according to which the administration of exogenous hGH constitutes
an aggravating factor has no foundation in the Finnish ADR, which under its Articles
10.2 or 10.6 does not differentiate between various forms of first offence or suggest

that doping with hGH attracts ratione materiae a higher sanction than the presence of
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An Athlete or other Person can avoid the application of this Article by admitting his
or her anti-doping rule violation promptly after receiving a request for statement on
the anti-doping rule violation from the Supervisory Group.

This Article (10.6) shall not be applied when determining the consequences for
anti-doping rule violations under Article 2.7 (Trafficking or Attempted Trafficking
in any Prohibited Substance or Method) and 2.8 (Administration or Attempted
administration to any Athlete In-Competition of any Prohibited Method or Prohibited
Substance, or administration to any Athlete Out-of- Competition of any Prohibited
Method or any Prohibited Substance also prohibited Out-of-Competition, or assisting,
encouraging, aiding, abetting, covering up or any other type of complicity involving
an anti-doping rule violation or any attempted anti-doping rule violation) above.
10.8 Disqualification of Results in Competitions Subsequent to an Adverse
Analytical Finding or Other Anti-Doping Rule Violation

In addition to the disqualification of the individual results in competitions under
Article 9, all other results in competitions obtained from the date of an Adverse
Analytical Finding or other anti-doping rule violation through the commencement
of the Provisional Suspension shall be disqualified and any points, medals or prizes
declared forfeited unless fairness requires otherwise.

10.9 Commencement of Ineligibility Period

10.9.1 Unless otherwise provided below, the period of Ineligibility shall start on the
date of the decision providing for Ineligibility or, if the review of the anti- doping
rule violation was waived by the Athlete or other Person as referred to in Article 8.3,
on the date the period of Ineligibility is confirmed or otherwise imposed.

10.9.2 Delays in the Hearing Process of an Anti-Doping Rule Violation
Not Attributable to the Athlete or other Person. Where there have been substantial
delays in the hearing of a case involving an anti-doping rule violation or, in other
aspects of doping control in the individual case under review, and the delays were
not attributable to the Athlete or other Person, the Supervisory Group may declare

that the period of Ineligibility shall be considered to have started either on the date
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the previous paragraph above, how the Prohibited Substance has entered his or her
system.

If the period of Ineligibility was not imposed or it was eliminated based on the
criteria specified above in this paragraph, the anti-doping rule violation shall not be
taken into consideration when the provisions of Article 10.7 are applied.

10.5.2 No Significant Fault or Negligence. If an Athlete or other Person establishes
after an individual anti-doping rule violation, that he or she bears no significant fault
or negligence, and if a Prohibited Substance or any of its Metabolites or Markers
is detected in the Athlete’s sample as referred to in Article 2.1 and he or she also
establishes how the Prohibited Substance has entered his or her system, the otherwise
applicable period of Ineligibility may be reduced; However, the reduced period of
Ineligibility may not be less than one-half of the period of Ineligibility otherwise
applicable.

If the period of Ineligibility imposed without reduction referred to above is a lifetime,
the reduced period of Ineligibility may be no less than eight (8) years.

10.5.3 Substantial Assistance in Discovering or Establishing Anti-Doping Rule
Violations. (...)

10.5.4 Admission of an Anti-Doping Rule Violation in the Absence of Other
Evidence. (...)

10.5.5 Order of Application of Ineligibility Provisions in Cases Where an Athlete or
Other Person Establishes Entitlement to Reduction in Sanction Under More than One
Provision of Article 10. (...)

10.6 Circumstances Which Increase the Period of Ineligibility

If FINADA establishes in an individual case involving an anti-doping rule violation
that aggravating circumstances are present which justify the extending of the
standard period of Ineligibility, the period of Ineligibility otherwise applicable may
be increased up to a maximum of four (4) years, unless the Athlete or other Person
can prove to the comfortable satisfaction of the Supervisory Group that the Athlete

or other Person did not knowingly commit the Antidoping rule violation.
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ADR). Exogenous hGH is prohibited both in- and outside of competition.

125. Consequently and in conclusion, the Panel considers that an anti-doping rule violation

occurred.

B. If an anti-doping rule violation occurred, what is the sanction?
In General

126. The Finnish ADR includes the following relevant provisions:
10.2 Ineligibility for Use of Prohibited Substances and Prohibited Methods
The period of Ineligibility imposed on an Athlete or other Person for the first violation
referred to in Article 2.1 (Presence of a Prohibited Substance or its Metabolites or
Markers in Athlete’s Sample), Article 2.2 (Use or Attempted Use of a Prohibited
Substance or Method,) and Article 2.6 (Possession of Prohibited Substances or
Methods) shall be two (2) years of Ineligibility, unless the conditions for eliminating
the Ineligibily or imposing it for shorter period than two years, as provided in Article
10.4 or 10.5, or the conditions for imposing the Ineligibility for longer period than
two years, as provided in Article 10.6, are met.
(--)
10.4 Consequences Imposed for the Use of Specified Substances under Specific
Circumstances
(...)
10.5 Elimination or Reduction of Period of Ineligibility Based on Exceptional
Circumstances
10.5.1 No Fault or Negligence. If an Athlete establishes after an individual anti-
doping rule violation, that he or she bears no fault or negligence, the period of
Ineligibility shall not be imposed or a period of Ineligibility already imposed
shall be eliminated.
When a Prohibited Substance or any of its Markers or Metabolites is detected in an

Athlete’s Sample referred to in Article 2.1, the Athlete must establish, in addition to
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conducted itself in a fashion which is beyond reproach and scrupulously, in accordance

with the interests of all the parties.

121. It is the case that the out-of-competition doping control took place in September
2011, and that some time has passed since then. Nevertheless, the Panel finds that the
time spent cannot be attributed to WADA given that a significant contributing cause
was the Athlete’s application for the suspension of his disciplinary proceeding until the
Veerpalu Case became public, on 25 March 2013, i.e. over a year later. The Athlete
contends that the procedure in the Veerpalu Case dragged on because of WADA'’s lack
of cooperation as regards “the way in which the decision limits were calculated”. The
Athlete’s allegation do not appear to be well-founded, as WADA was not a party to the
Veerpalu Case and cannot on its face be held exclusively responsible for the duration
of the procedure. Moreover, the Athlete has not substantiated that WADA had any
involvement in the Veerpalu proceedings or took any actions which had a material

impact on its duration.

122. Consequently, the Athlete’s claim for financial compensation based on the allegedly
reproachable conduct of WADA must also be rejected. The Panel has no evidence of

any such conduct before it.

¢) Conclusion

123. Based on the foregoing, the Panel is comfortably satisfied that the analytical values
of assay ratios relating to the Athlete’s samples reveal the presence of recombinant
hGH. The Athlete has not advanced and established any valid reason for the Panel to
find differently.

124. Furthermore, it is undisputed that exogenous hGH is a non-specified substance included
in the category S2 (a) (“Peptide Hormones, Growth Factors and Related Substances”)
on the 2011 WADA Prohibited List, which is applicable (see Article 4.1. of the Finnish
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Did the disciplinary pr ing initi inst the Athl ffer from fl
rendering it unfair?
117. According to the Athlete, WADA did not carry out the disciplinary proceeding diligently.
He submits that the outcome would have been more favourable to him had his case

been dealt with properly.

118. In the present case, the chronology of events is the following:
-07.09.2011: out-of-competition doping control
-22.09.2011: tests were carried out
- 25.10.2011: the adverse analytical findings were communicated
-07.11.2011: the Athlete requested the analysis of the B-sample
- 14.11.2011: the B-sample analysis was carried out
- 25.03.2013: the award in the Veerpalu case became public
- 19.06.2013: the FINADA Supervisory Board acquitted the Athlete
- 18.07.2013: FINADA challenged the decision of its Supervisory Board
- 11.08.2013: the McGill Study is made available
- 05.12.2013: the Finnish Sports Arbitration Board dismissed FINADA’s appeal
- 11.02.2014: WADA filed its statement of appeal with the CAS.

119. The Panel recalls that WADA filed its appeal in a timely manner and was granted a time
extension to translate a large amount of documents from Finnish into English, which
is one of the two CAS working languages, the other one being French (see Article
R29 of the Code). Following the Veerpalu Case, WADA immediately commissioned
new studies, which resulted in the peer-reviewed Joint Publication Paper, accepted for
publication and at the basis of the 2014 hGH Guidelines, published in June 2014.

120. Considering the above sequence of events and taking into account the fact that
WADA was not a party to the proceedings until it filed its appeal before the CAS, the
Panel finds that WADA dealt with the Athlete’s situation without undue delay and
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are quite close to the decision limits contained in the 2010 hGH Guidelines (see above

at paragraph [101]. It further recalls that the ratio values found in the analysis of the
Athlete’s samples are higher than those set out in the 2010 guidelines and the 2014
guidelines.

113. The question therefore arises whether reliance in any way on the 2014 guidelines may
be said to amount to a retroactive application of legal rule. In this regard the Panel notes
that decision limits are not rules as such, in the sense of defining what an anti-doping
violation is. They are described as “Guidelines”, and they merely constitute figures
upon which reliance may be placed by means of evidence to determine whether

an anti-doping violation has or has not occurred in application of the rules.

114. Accordingly, the Panel considers that the Joint Publication Paper and the 2014 hGH
Guidelines are not to be treated as rules, as such, but as evidence adduced by WADA
in support of its appeal, to the effect that the ratio values found in the analysis of the
Athlete’s samples were such as justify the conclusion that had violated the applicable
rule against doping. The Joint Publication Paper and the 2014 hGH Guidelines have
been admitted as evidence during these proceedings and examined and relied upon
as such by the Panel. Their effect has been to confirm that the ratio values found in
the analysis of the Athlete’s samples are at a level that violate the applicable rules,
irrespective of whether one places reliance on level set by the 2010 Guidelines or the

higher level that later emerged.

115. In this regard, the Panel notes that the rule against retroactivity does not apply
to evidentiary matters (CAS 2000/A/274, S. v/ FINA, 405).

116. Based on the foregoing, the Panel finds that the principle of non-retroactivity is not

at stake in this case.
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he has not used hGH and there must be some other reason for his test being positive.
He still doesn’t know what that reason is. Furthermore he has no possibilities to find out
what that reason might be. Though, [the Athlete] has never waived the claim that there

is some physiological or scientific explanation for his high test values.”

109. The Panel observes that the Athlete has not submitted any evidence indicating that
his ratios of rec/pit hGH could have been affected by individual circumstances (such
as extensive exercise, stress, altitude, age, personal biological profile, etc.). Neither
has he offered any explanation regarding the difference between his ratio values of
September 2011 and those of August 2012. As a result, the Athlete is not in a position
to prove to the comfortable satisfaction of the Panel that external factors may have had
an impact on his ratio values, which could have led to a false positive. He has not so

proven to the comfortable satisfaction of the Panel.

Has the principle of non-retr ivi n_viol in the Athlete’ 2
110. The Athlete is of the opinion that applying the new decision limits and their recent
scientific validation to a test conducted in 2011 would amount to an impermissible

retroactive application of the law.

111. The applicable substantive rules are identified by reference to the principle “tempus
regit actum”: in order to determine whether an act constitutes an anti-doping rule
infringement, the Panel applies the law in force at the time the act was committed.
In other words, new regulations, unless they are more favourable for the athlete (the
lex mitior principle referenced in advisory opinion CAS 94/128, rendered on 5 January
1995, UCI and CONI, in Digest I, 491), do not apply retroactively to facts that occurred
prior to their entry into force, but only for the future (CAS 2000/A/274, S. v/ FINA,
award of 19 October 2000, in Digest II, 405).

112. The Panel recalls that the revised decision limits (contained in the 2014 hGH Guidelines)
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“At the hearing, the Panel expressly asked the experts to explain their opinion on
whether the ratios found in [Mr Sinkewitz’s| sample, even leaving aside the current
[decision limits], demonstrate the presence of recGH. Consistently, Professors Ho,
Thevis, and Ayotte, and Dr. Saugy, Dr. Barroso, and Dr. Bidlingmeier testified that,
according to their experience, the ratios of the Athlete were substantially higher than
the average and particularly “abnormal” and “clearly” show an AAF and that recGH
was administered. In contrast, the experts called by [Mr Sinkewitz] testified that,
according to their experience, the possibility of a false positive cannot be excluded
and that it could not be concluded with adequate certainty that the values detected are
due to the administration of hGH (Professor Kratzsch); these statements essentially
were made due to the fact that “not enough data” were available. Dr. Pitsch stated
that it was not more than “likely” that an ADRV was committed.

The Panel notes that the experts summoned by the [National Anti-Doping Agentur]
testified on the basis of their vast experience in doping analysis and hGH in human
medicine, while the experts called by [Mr Sinkewitz] referred to their general
evaluation of the data available for the determination of the [decision limits], only
stated in general terms that a false positive could not be excluded or that it could not
be concluded with adequate certainty that hGH was administered. Based on those
testimonies the Panel is convinced that the ratios found in [Mr Sinkewitz’s] samples
clearly indicate the presence of exogenous recGH and that those elevated ratios
cannot be explained by natural sources but only by the administration of recGH.
(...) The Panel finds no reason to believe that the expert witnesses summoned by the
[National Anti-Doping Agentur] were biased in the [latter’s] favour. These experts
heard by the Panel are of international reputation as directors of WADA-accredited
laboratories or scientist in the relevant area or, with regard to those who developed
the hGH Test, as scientists in leading universities. There is no indication that, in the

dispute before the Panel, these experts would put their reputation at stake.”

108. In his answer in the present case, the Athlete has declared that he “has always stated that
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B-sample: 3.16 for kit 1 and 2.34 for kit 2

104. The Panel in the Sinkewitz Case was aware of the Veerpalu Case, but held that
the two situations were different. In particular, it noted that “the Veerpalu award is
essentially based on the fact that the ratio of 2.0 found on kit 2 of the B-sample is close
to the [decision limits] of 1.81 (...). Compared to Veerpalu (2.73 in kit 1 and 2.00 in
kit 2 of the B-sample), the ratios found on [Mr Sinkewitz’s] B-samples are far higher
than the [decision limits] published in the hGH Guidelines (...). Hence, the ratios in the
case of [Mr Sinkewitz] are not a borderline situation which might trigger the benefit of

uncertainty for the Athlete as the panel did in Veerpalu” (para. 204).

105. As indicated above, in the present case, the ratio values found in the analysis of

the Athlete’s samples are higher than those of Mr Sinkewitz, and significantly so.

106. Consequently, the Panel considers that the following findings in the Sinkewitz Case
are pertinent and might be said to be applicable mutatis mutandis to the present dispute:
The “hGH Guidelines, including the [decision limits] contained in it, are not
mandatory but rather a mere recommendation addressed to the WADA accredited
laboratories. The [decision limits] are not legally binding as such and, therefore,

do not legally constitute what an [anti-doping rule violation] is. The values of the
[decision limits] do not have the legal force to distinguish between doping (above the
[decision limits]) and non-doping (below the [decision limits]). They do not mean

that ratios below the [decision limits] are allowed. They are exclusively meant to
instruct the laboratories which findings of rec/pit ratios should be reported as [adverse

analytical finding].” (para. 192).

107. Considering that the reliability of the WADA’s Growth Hormone Test was not
challenged, the Panel in the Sinkewitz Case proceeded to examine the athlete’s ratio

values and then made the following observation (para. 214 to 216):

. ARBITRAL AWARD

33




T\ /

Test. However, the Athlete has not offered any substantiation of his allegations or

evidence to support them. Nor has he sought to explain how or whether the comments
in question were dealt with in the Joint Paper Publication. In particular, he failed to
establish by a balance of probabilities how the points raised in the McGill Study could

reasonably have caused a false positive.

100. In addition, the Panel notes that in spite of the fact that the Joint Publication Paper is
based on the evaluation of 21,943 screened blood samples, i.e. considerably more than
the Initial and Verification Studies, the revised decision limits (contained in the 2014
hGH Guidelines) are quite close to the decision limits contained in the 2010 hGH
Guidelines:
2010 hGH Guidelines: kit 1 = 1.81 (males) and kit 2 = 1.68 (males)
2014 hGH Guidelines: kit 1 = 1.81 (males) and kit 2 = 1.87 (males)

101. In other words, irrespective of the increase in number of samples considered, the
decision limits did not vary in a magnitude that brings them anywhere near the ratio
values found on the Athlete, i.e.:

A-sample: 3.74 for kit 1 and 2.82 for kit 2
B-sample: 3.44 for kit 1 and 2.65 for kit 2

102. The above finding is relevant in light of the Sinkewitz Case.

b) The Sinkewitz Case
103. Mr Patrick Sinkewitz is a professional cyclist of German nationality, born on 10 October
1980. On 27 February 2011, he was subject to an in-competition doping control and
the analytical findings were reported positive for exogenous hGH. The analysis using
the WADA’s Growth Hormone Test in fact had produced the following analytical values
of assay ratios:
A-sample: 2.45 for kit 1 and 2.43 for kit 2
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97. The Panel in the present case recognises that it is not its function to step into the shoes of
scientific experts, or to seek to repeat the exercises carried out by those experts. It also
recognises that any Tribunal faced with a conflict of expert evidence must approach
the evidence with care and with an awareness as to its lack of scientific expertise in the
area under examination. Bearing in mind the prescribed provisions as to burden and
standard of proof, the Panel considers that its role in applying the applicable standards
as an appellate body is to determine whether the experts’ evaluations (upon which
WADA’s case rests) are soundly based on the facts, and whether the experts consequent
appreciation of the conclusion be derived from those facts is equally sound (see also
CAS 2010/A/2235, para. 79). In carrying out this task the Panel is bound to form a

view as to which of possibly competing expert views it considers to be more persuasive.

98. In the present case, the Panel recognises a number of pertinent factors. First, the
Joint Publication Paper on which WADA relies is the fruit of a collaborative effort
by two independent teams of experts, drawn from McGill University in Montreal,
Canada, and from the University Descartes in Paris, France. Second, this study is based
on a considerable and large dataset, which has been peer-reviewed and accepted for
publication. Third, the study is said to establish decision limits with a 99.99% specificity.
Having regard to these factors, it is not immediately apparent to the Panel how it could
conclude that the Joint Publication Paper may be said to be unreliable. In other words,
the Panel is comfortably satisfied that WADA has met its burden of proof as regards
the reliability both of its Growth Hormone Test and of the decision limits contained
in the 2014 hGH Guidelines. In view of this finding, the burden is on the Athlete to
establish any particular departure or departures that could have led to a false-positive
finding (see Article 3.2.1 of the Finnish ADR).

99. In his answer in these proceedings, the Athlete only referred to certain comments made
in the McGill Study and offered submissions by way of speculation that they represent a
kind of admission by the authors of a lack of reliability of the WADA’s Growth Hormone
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excluded (...) data from 9 doped athletes, i.e. those values corresponding to reported

Adverse Analytical Findings for hGH from athletes who have either admitted to using
recombinant hGH or have accepted the anti-doping sanctions without challenging the

analytical result and thus have been sanctioned”.

93. Here too, the Panel in the present dispute finds that the Joint Publication Paper addresses
the concerns raised in the Veerpalu Case, and does so in a manner that appears to be

reliable and convincing.

The un inty relatin he distribution model

94. In the Veerpalu Case the Panel emphasised that the anti-doping agency “has provided
varying and initially incorrect accounts of which distribution models (and why) were
used to calculate the decision limits” (para. 206). It observed that during the procedure,
the anti-doping agency made contradictory statements as regards to the decision limit
determination protocols and calculations, so that it failed to explain to the comfortable
satisfaction of the Panel that the decision limits had been set in a scientifically
correct way. That Panel’s concerns were heightened because the methods, protocols
and calculations related to the determination of the decision limits had not been peer-

reviewed.

95. In the present case, the Joint Publication Paper appears to be based on new
and comprehensive data, and provides a detailed account of the characteristics and
properties of the materials and methods used (pages 6 to 11). Following a peer-review

process, it has been accepted for publication.

96. Accordingly, the Panel in the present matter is of the opinion that the Joint Publication

Paper responded adequately to the concerns expressed in the Veerpalu Case.

a.4) Conclusion
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blood samples, i.e. a considerably larger sample than that used for the Initial Study as
well as the 2009-2010/2010-2011 Verification Studies, altogether. The Panel in the
Veerpalu Case appeared to be particularly doubtful as to the reliability of the decision
limits set for kit 2, confirmed on the basis of 352 samples. By taking into consideration
over 5,000 samples for the same kit, the Joint Publication Paper has addressed the
doubts expressed by the said Panel. In the view of the Panel it has done so in a manner

that appears to b convincing.

NC 1Nappropriate €xciusion o crtain Sampic data 1rom tnc datd

91. The Panel in the Veerpalu Case held the following (at para. 204):

“The Panel cannot determine with a sufficient degree of certainty which samples have
been excluded in the Initial Study and the Verification Studies and for which reasons.
This renders it impossible for the Panel to reverse engineer the Test’s decision limits.
In particular, on this basis, the Panel cannot conclude that all of the results excluded
from the datasets were legitimately excluded because the Respondent has provided
insufficient information in this regard. For instance, the Panel is not in a position,
based on the Respondent’s submissions, to determine which samples have been
excluded for constituting ‘suspicious data’ and whether correctly so. For the purposes
of any further studies for determining decision limits for prohibited substances that
can be produced endogenously, the Panel recommends that any exclusion of samples
from the reference population data be separately documented with reasoning”

92. By contrast, the authors of the Joint Publication Paper described precisely which
dataset they used and what samples were included or excluded. In particular, they took
into account atypical findings, which were “highly suspicious values obtained either
before the [decision limits] had been officially approved and implemented by WADA
(...) or samples for which the values of rec/pit were higher than the [decision limits]
just for one kit, but not for the other kit. We also included those Adverse Analytical
Finding (3 males) that have been appealed by the athletes before arbitration courts,

irrespective of how extreme these values may look with the rest of the data (...). We
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corroborate the decision limits for Kit 2. In the First Verification Study, only 38 new
samples fulfilling the raised concentration requirements (recGH >0.1 ng/mL, pitGH
> 0.05 ng/mL) were analyzed with Kit 2. Although WADA decided to combine the
two ethnic groups in this stage, and the samples from the First Verification Study
were combined with the samples from the Initial Study, the total number of male
samples fulfilling the increased concentration requirements analyzed with Kit 2 was
still as low as 142. (...).

In the second Verification Study, the decision limits for Kit 1 were corroborated using
data from 1297 samples, whereas 352 relevant samples could be used to corroborate
Kit 2. (...). Under the circumstances of the case at hand, the Panel is not comfortably
satisfied that the 352 samples analyzed in the Second Verification Study with Kit 2
would confirm the reliability of the decision limits originally established based on
insufficient amount of samples. (...).

In conclusion, the Panel has not been convinced by the Respondent that the decision
limit especially for Kit 2 has been based on a sufficiently large sample size to
provide a reliable estimation for the 99.99% point. Therefore, the Panel accepts the
Appellant’s arguments that the decision limits at least for Kit 2, possibly also for Kit

1, are unreliable.”

89. The authors of the Joint Publication Paper were subsequently asked by WADA “to

analyze a much larger set of ratios collected in routine hGH testing of athletes and to

document in the peer-reviewed literature a statistical procedure for establishing [decision

limits].” In this context, they examined the variation in the “rec/pit ratios obtained for

21,943 screened blood (serum) samples submitted to the WADA accredited laboratories
over the period 2009-2013” (page 2 and table 1):

- 4,546 female samples and 10,155 male samples for kit 1
- 2,150 female samples and 5,092 male samples for kit 2

90. It appears that the Joint Publication Paper is based on the evaluation of 21,943 screened
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because (1) their determination was based on an insufficient sample of people, (2)
some samples were rejected when determining the decision limits without providing a
more detailed explanation for the rejection, and (3) there was some uncertainty relating

to the distribution models used to calculate the decision limits.

a.1) The insufficient sample size
84. The decision limits in dispute (kit 1 = 1.81 and kit 2 = 1.68) were determined on the

basis of a study conducted in 2009 (hereinafter the “Initial Study”). The decision limits
were set by measuring the ratio between exogenous (recGH) and endogenous (pitGH)
growth hormone levels in 300 athletes. The samples came from 140 Caucasian

males, 58 Caucasian females, 57 African males and 45 African females.

85. Studies to confirm the decision limits were carried out in 2009-2010 (hereinafter the
“2009-2010 Verification Study”) and again in 2010-2011 (hereinafter the “2010-2011

Verification Study”). The decision limits were not adjusted following these studies.

86. For the 2009-2010 Verification Study, the data used came from samples analyzed
from January 2009 to March 2010 in nine WADA -accredited laboratories. The samples
consisted of 711 male samples (both Caucasian and African) for kit 1 and 38 for kit 2.

87. For the 2010-2011 Verification Study, the data used came from twenty-one WADA-
accredited laboratories and consisted of 1994 samples for kit 1 (1297 for males and 697

for females) and 514 relevant samples for kit 2 (352 for males and 162 for females).

88. The Panel in the Veerpalu Case held as follows (at para. 205):
“With regard to the Initial Study, the Panel is concerned that the sample sizes for
both Kits were too low. (...). The Panel has not been convinced that estimates of the
99.99% from such small datasets would be sufficiently accurate.

Similarly, the Panel is not convinced that a sufficiently large dataset has been used to

. ARBITRAL AWARD

27




T\ /

81. The Athlete’s case is in large part based on the findings of the Veerpalu Case. Since this

ruling, however, there have been significant developments. In a more recent award,
rendered in the Sinkewitz Case, the CAS ruled that Mr Patrick Sinkewitz’s analytical
values of assay ratios were so high that there was no borderline situation which might
trigger the benefit of uncertainty in favour of the athlete. The Sinkewitz Case is of
relevance as his ratios values were lower than the Athlete’s in the present case. Further,
WADA has commissioned new studies, the purpose of which was namely to address the
issues raised by the Panel in the Veerpalu Case. Finally, the 2010 hGH Guidelines were
updated to reflect the latest revised decision limits applicable to the WADA’s Growth

Hormone Test, following the results of the peer-reviewed Joint Publication Paper.

82. In view of the foregoing, the following issues will be addressed:
a) How does the Joint Publication Paper address the main points of contention raised
in the Veerpalu Case?
b) The implications of the Sinkewitz Case
c) Has the principle of non-retroactivity been violated in the Athlete’s case?
d) Did the disciplinary proceeding initiated against the Athlete suffer from flaws,
rendering it unfair?

¢) Conclusion

83. Inthe Veerpalu Case, the Panel recalled that the burden is on the anti-doping agency “to

show that an anti-doping violation has occurred by means of a test that is scientifically
reliable. Such a burden applies to all aspects of the Test, including the determination of
the decision limits” (para. 202). Although it confirmed that WADA’s Growth Hormone
Test was “a reliable testing method for hGH abuse in professional sports that is based on
scientifically correct assumptions and methods” (para. 183), the Panel in the Veerpalu

Case nevertheless held that the decision limits applied to the test were not reliable
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3.2.1 WADA-accredited laboratories are presumed to have conducted Sample
analysis and custodial procedures in accordance with the International Standard
for Laboratories. The Athlete or other Person may rebut this presumption
by establishing that a departure from the International Standard for Laboratories
occurred which could reasonably have caused the Adverse Analytical Finding.

If the Athlete or other Person rebuts the preceding presumption by showing that a
departure from the International Standard for Laboratories occurred which could
reasonably have caused the Adverse Analytical Finding, then FINADA shall have the
burden to establish that such departure did not cause the Adverse Analytical Finding.

C.)

b) In the present case
77. 1t is undisputed that the “United Medix Laboratories Ltd.” in Helsinki, Finland, is

a WADA -accredited laboratory.

78. As regards the Athlete’s A-sample, the analysis using the WADA’s Growth Hormone
Test produced the following analytical values of assay ratios: 3.74 for kit 1 and 2.82 for
kit 2. At the material time, the decision limits were 1.81 for kit 1 and 1.68 for kit 2.

79. As regards the Athlete’s B-sample, the Laboratory reported the analytical values of
assay ratios of 3.44 for kit 1 and 2.65 for kit 2.

80. In this respect, it is worthwhile to observe that the Athlete does not try to allege
the possible occurrence of a breach in the chain of custody. He also did not challenge
the fact that the values of assay ratios actually found on his samples were correctly
established. However, he claims that the decision limits as determined by WADA are so
unreliable that his samples cannot safely be declared as positives. Furthermore, he does
not exclude the possibility that “there is some physiological or scientific explanation for

his high test values”.
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Athlete’s A Sample are found in the Athlete’s body that indicate the use of a
Prohibited Substance or a Prohibited Method and the Athlete waives analysis
of the B Sample and thus the B Sample is not analyzed, or
(b) the Athlete’s B sample is analyzed and the analysis confirms the results of
the Athlete’s A Sample analysis.
2.1.3 The presence of any quantity of a Prohibited Substance or its Metabolites or
Markers in an Athlete’s Sample, excepting those substances for which a quantitative
threshold is specifically identified in the Prohibited List, shall constitute proof of
an anti-doping rule violation. If a quantitative threshold has been determined for a
Prohibited Substance or its Markers or Metabolites in the Prohibited List, a test result
exceeding this threshold shall constitute proof of an anti-doping rule violation.
2.1.4 As an exception to the general rule of Article 2.1., the Prohibited List or
International Standards may establish special criteria for the evaluation of the use of
Prohibited Substances that can also be produced endogenously.
2.2 Use or Attempted Use of a Prohibited Substance or Method
2.2.1 It is each Athlete’s Personal duty to ensure that no Prohibited Substance
enters his or her body. Athletes are responsible for any Prohibited Substance or its
Metabolites or Markers found to be present in their samples, or any abnormalities in
their body indicating the use of Prohibited Substances or Methods. It is not necessary
that intent, fault, negligence or knowing Use on the Athlete’s part be demonstrated in
order to establish an anti-doping rule violation under Article 2.2.
2.2.2 Use or Attempted Use of a Prohibited Substance or a Prohibited Method shall
constitute an anti-doping rule violation, irrespective of the success or failure of the
Use or Attempted Use.
(...)
3.2 Methods of Establishing Facts and Presumptions
Facts related to an alleged anti-doping rule violation may be established by any
reliable means, including admissions.

The following rules shall apply with respect to the presentation of evidence:
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B. If an anti-doping rule violation has been committed, what is the sanction?

A. Has an anti-doping rule violation been committed?

a) In general

74. Pursuant to Article 3.1 para. 1 of the Finnish ADR, WADA has the burden of establishing
that an anti-doping rule violation occurred. The standard of proof shall be whether
the anti-doping rule violation has been established to the comfortable satisfaction of the

panel, bearing in mind the seriousness of the allegation which is made.

75. According to the WADA Code, which provides a basis for the interpretation of the Finnish
ADR (see Article 18 of the Finnish ADR), this standard of proof in all cases is greater
than a mere balance of probability but less than proof beyond a reasonable doubt.
According to the commentary to Article 3.1 of the WADA Code, “This standard of
proof required to be met by the Anti-Doping Organization is comparable to the standard
which is applied in most countries to cases involving professional misconduct. It has

also been widely applied by courts and hearing panels in doping cases”.

76. The Finnish ADR includes the following relevant provisions (as translated from
Finnish into English by WADA):

“2.1 Presence of a Prohibited Substance or its Metabolites or Markers in an
Athlete’s Sample
2.1.11t is each Athlete’s personal duty to ensure that no Prohibited Substance
enters his or her body. Athlete is responsible for any Prohibited Substance or its
Metabolites or Markers found to be present in his or her samples. It is not necessary
that intent, fault, negligence or knowing Use on the Athlete’s part be demonstrated
in order to establish an anti-doping rule violation under Article 2.1.
2.1.2 Sufficient proof of an anti-doping rule violation is established by either of the
following:

(a) presence of a Prohibited Substance or its Metabolites or Markers in the
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68.

69.

70.

71.

72.

73.

supplement or amend their requests or their argument, to produce new exhibits, or
to specify further evidence on which they intend to rely after the submission of the

appeal brief and of the answer”.

Pursuant to this provision, once the appeal brief has been filed, the President of the
Panel may authorize the appellant to supplement it only on the basis of “exceptional

circumstances”.

In the present matter, the new documents filed by WADA were only made available
to WADA itself after 22 April 2014, i.e. after the final deadline for the submission of its
appeal brief.

Further, both documents filed are at the core of essential questions raised in these
proceedings, as they directly address the findings of the Veerpalu Case which form the
Athlete’s primary line of defence.

Additionally, it is noteworthy that the Athlete not only failed to submit any comments
on those documents submitted by WADA - in spite of the fact that he was invited and

reminded to do so - but also made no objection to their production as new evidence.

For the above reasons, the President of the Panel found that the circumstances were
exceptional and that the documents presented on 17 June 2014 were of relevance for
the issue of the present decision. As a consequence, based on Article R56 of the Code,

the Panel considers that the new evidence filed by WADA must be admitted on record.

IX. MERITS

The main issues to be resolved by the Panel in deciding this dispute are the following:

A. Has an anti-doping rule violation been committed?
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the Appealed Decision initiates the 21-day time limit for WADA to file its appeal. This
argument is not supported by the clear wording of Article 13.2.3 lit. (f) of the Finnish
ADR, according to which WADA'’s deadline begins on receipt of “all the documents
relating to the decision” (“kaksikymmentéyksi (21) pdivaa siitd lukien, kun WADA
on vastaanottanut kaikki paatokseen liittyvit asiakirjat”). This is consistent with the
corresponding provision of the WADA Code (Article 13.2.3), which states the following
“The filing deadline for an appeal or intervention filed by WADA shall be the later of:
(...) (b) Twenty-one (21) days after WADA’s receipt of the complete file relating to the

decision”. Accordingly, the argument is to be rejected.

64. The Athlete does not dispute the fact that WADA had not received the complete
file relating to the Appealed Decision before 21 January 2014, i.e. the date when his own

legal representative sent numerous Finnish language documents to WADA.

65. Under these circumstances, the appeal of WADA is admissible as it was submitted
within the deadline provided by Article 13.2.3 lit. (f) of the Finnish ADR. It complies
with all the other requirements set forth by Article R48 of the Code.

VIII. PROCEDURAL ISSUE - NEW
DOCUMENTS FILED BY WADA

66. On 17 June 2014, WADA filed before the CAS the updated 2014 hGH Guidelines as
well as the final version of the Joint Publication Paper. The first document was
issued sometime in June 2014 and the second one was accepted for publication on 2
June 2014.

67. Article R56 para. 1 of the Code provides as follows:
“Unless the parties agree otherwise or the President of the Panel orders otherwise

on the basis of exceptional circumstances, the parties shall not be authorized to
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59.

60.

61.

62.

63.

VII. ADMISSIBILITY

Based on Articles 13.2.2 para. 2, 13.1.1 and 13.2.3 lit. (f) of the Finnish ADR, WADA
has standing to file an appeal with the CAS against the Appealed Decision issued by
the Finnish Sports Arbitration Board. WADA’s right to appeal is not disputed.

Under Article 13.2.3 lit. (f) of the Finnish ADR,
“The filing deadline for an appeal or intervention filed by WADA shall be the later
of the following:
(a) Twenty-one (21) days after the period for appeal applicable to any other party
entitled to appeal has expired, or
(b) Twenty-one (21) days after WADA’s receipt of all the documents relating to the

decision”.

In this regard, the Athlete submits that WADA'’s appeal was lodged outside the 21-day
deadline provided by the applicable regulations. He relies on the fact that the Appealed
Decision was issued on 5 December 2013 and that WADA filed its statement of appeal
with the CAS on 11 February 2014, i.e. more than 60 days later.

WADA does not dispute the fact that it was notified of the Appealed Decision. However,
it claims that it was only on 21 January 2014 that it received a large volume of Finnish
language documents, as sent to it by the Athlete’s legal representative. At the time,
WADA was still awaiting the receipt of the complete file relating to the decision.
Nevertheless, in the Athlete’s interest and in order to speed up the disciplinary process,
WADA argues that it chose to bring the case before the CAS within 21 days as of 21
January 2014.

In the present case, the Athlete’s position is based on the premise that the notification of
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53. According to Article 18.3 of the Finnish ADR “This code shall be governed by the

laws of Finland”.

54. Pursuant to article 18.4 para. 3 of the Finnish ADR, “This code has been adopted
pursuant to the applicable provisions of the WADC and shall be interpreted in a manner
that is consistent with applicable provisions of the WADC. The comments annotating
various provisions of the WADC shall be referred to, where applicable, to assist in the

understanding and interpretation of this code”.

55. For the above reasons, the Panel finds that the Finnish ADR and, to the extent necessary,
Finnish Law shall apply.

VI. JURISDICTION

56. The jurisdiction of the CAS is not disputed by the Parties. It derives from Article R47
of the Code and from Article 13.2.2 of the Finnish ADR, which states the following:

“Appeals Involving National-Level Athletes. In cases involving an Athlete or event
other than an International-Level Athlete or an International Event, the decision
made by the Supervisory Group and another relevant sport organization under the
code may be appealed to the Finnish Sports Arbitration Board as provided in its
rules.
Decisions of the Finnish Sports Arbitration Board may be appealed to CAS as

provided in its rules.”
57. In the present case, it is not disputed that the Appealed Decision has been issued by
the Finnish Sports Arbitration Board and that there is no internal remedy to put it into

question. It follows that the CAS has jurisdiction to decide on the present dispute.

58. Under Article R57 of the Code, the Panel has full power to review the facts and the law.
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49.

50.

51.

52.

V. APPLICABLE LAW

Article R58 of the Code of Sports-related Arbitration (hereinafter “the Code”) provides
the following:
“The Panel shall decide the dispute according to the applicable regulations and,
subsidiarily, to the rules of law chosen by the parties or, in the absence of such a
choice, according to the law of the country in which the federation, association
or sports-related body which has issued the challenged decision is domiciled or
according to the rules of law that the Panel deems appropriate. In the latter case,

the Panel shall give reasons for its decision”.

The Parties agree that Finland’s Anti-doping Code (hereinafter the “Finnish ADR”) shall
govern the present dispute. In this regard, it is to be noted that the Appealed Decision

was rendered on the basis of this regulation.

Further, and as provided by Article 1.3 of the Finnish ADR (as translated from Finnish
into English), “This code shall also apply to any natural person who, on the basis of
membership, a competition licence or another licence or an agreement, represents such
a sport organization or other association or is otherwise involved in its activities, or acts
as an Athlete’s Support Personnel as agreed with the Athlete. Furthermore, the code shall
apply to Athletes participating in the activities organized by a sport organization or other
sports association referred to above, even if he or she would not otherwise fall within

the scope of application of the code”.

The Athlete was subject to the out-of-competition doping control on 7 September
2011, and the adverse analytical finding was communicated to WADA, FINADA and
FIS on 25 October 2011, hence after 1 January 2009, which is the date when the current

Finnish ADR entered into force.
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to a test conducted in 2011 would amount to an impermissible retroactive application
of the law and would put the Athlete in an unequal position compared to Mr Veerpalu.
If his case had been dealt with in a diligent manner, he would have been acquitted.

- Given the existence of the Veerpalu decision, it was legitimate for the Athlete
to rely on the findings of such an award. Such an attitude does not amount to an
aggravating circumstance under the applicable anti-doping regulations. In addition,
“WADA claims that the athlete’s conduct has been deceptive as he has refused to
admit the use of a banned substance. WADA’s view is in serious conflict with the
privilege against self-incrimination.”

- Should the Athlete be found guilty of an adverse analytical finding and in view of
the time elapsed since the beginning of the present procedure, the Athlete must not
“be issued an ineligibility period in addition to the provision suspension”, which
runs from 27 October 2011 to 19 June 2013. The particularly lengthy duration of
the present procedure was mainly caused by WADA, which a) withheld information
from the CAS Panel in the Veerpalu Case, b) filed its statement of appeal before the
CAS well beyond the 21-day limit set in the applicable regulations, c) was granted
an extra 60-day time extension to submit its appeal brief. The fact that the Athlete
obtained the stay of the proceedings initiated against him until the release by the
CAS of the Veerpalu award cannot be held against him as his suspension request
proved to be well-founded. As a matter of fact, the CAS Panel of the Veerpalu Case
identified the lack of quality of the data used for establishing the decision limits at
issue.

- As this case is the consequence of WADA’s reproachable conduct, WADA is
responsible for compensating the financial damages suffered by the Athlete as well

as his legal costs.
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1. Dismiss the requests for relief of WADA:
1.1. The Appeal of WADA shall be rejected as inadmissible.
LII. The decision rendered by the Finnish Sports Arbitration Board on 5
December 2013 shall be affirmed.
II. If, against the Respondent’s view, the Appeal of WADA is admissible and the
decision of Finnish Sports Arbitration Board on 5 December 2013 is set aside, it shall
be confirmed that the sanction of ineligibility period has already been served by Mr.
Lallukka.
I1.I. WADA shall be ordered to pay legal costs of Mr. Juha Lallukka total of
28.912,11 Euros.
III. The Appellant shall be ordered to pay damages and legal costs of Mr. Juha
Lallukka total of 95.328,78 Euros (damages 66.416,67 Euros and legal costs
28.912,11 Euros).”

48. The Athlete’s submission, in essence, may be summarized as follows:

- WADA'’s appeal brief is inadmissible as it was filed late.

- At the time of his blood sample collection in September 2011, the decision limits
of WADA’s Growth Hormone Test were unreliable. The McGill Study as well as
the Joint Publication Paper leave unanswered some issues raised by the CAS Panel
of the Veerpalu Case. Hence, the decision limits are still not reliable and “WADA’s
appeal must be dismissed as the requirement set by the Veerpalu are still not met”.
Unfortunately, the Athlete does not have the financial means to substantiate his
allegations in this regard.

-The Athlete “has always stated that he has not used hGH and there must be some
other reason for his test being positive. He still doesn’t know what that reason is.
Furthermore he has no possibilities to find out what that reason might be. Though,
[the Athlete] has never waived the claim that there is some physiological or
scientific explanation for his high test values”.

- Applying the new decision limits and taking into account the scientific validation
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Mr Sinkewitz’s (hereinafter “Sinkewitz Case”) with analytical values of assay
ratios were 2.45 for kit 1 and 2.43 for kit 2 (A-sample) and 3.16 for kit 1 and
2.34 for kit 2 (B-sample). In the Sinkewitz Case, the Panel was “convinced
that the ratios found in [Mr Sinkewitz’s] samples clearly indicate the presence
of exogenous recGH and that those elevated ratios cannot be explained by
natural sources but only by the administration of recGH”.
e Athletes who either admittedly took exogenous hGH (Mr [...]) or who
admitted the violation or did not challenge the sanction.
- “Even taking the lowest ratio values for Kit 1 and Kit 2 (3.44 and 2.65
respectively), the results are amongst the highest values which have been recorded

in the thousands of hGH determinations which have been made on athletes’ doping
control samples (...). Indeed, the A sample value of 3.74 is the highest Kit 1 result

bbl

-The Athlete’s values recorded in September 2011 are so high that they constitute
overwhelming evidence of administration of exogenous hGH, irrespective of whether
the decision limits as set in WADA’s Guidelines are reliable or not. This finding is
consistent with the CAS Panel’s position in the recent award in the Sinkewitz Case,
which was rendered almost a year after the Veerpalu Case.

-The Athlete has violated both Article 2.1 (presence of a prohibited substance or its
markers or metabolites in an athlete’s sample) and Article 2.2 (use or attempted use
by an athlete of a prohibited substance or method) of the applicable Finnish Anti-
Doping Code.

-“As a number of aggravating circumstances set out at article 10.6 WADC are met, it
is both legitimate and appropriate to impose an increased period of ineligibility of up

to a maximum of four years.”

(ii) The Answer
47. The Athlete submitted the following requests for relief:
“Mr. Juha Lallukka hereby respectfully requests for relief:
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CAS award shall be annulled.”

46. WADA’s submission, in essence, may be summarized as follows:

- As a consequence of the Veerpalu Case, WADA mandated two independent
statistical studies, i.e. the McGill Study and a study from Prof. Jean-Christophe
Thalabard of the University Descartes in Paris, France, “to recalculate the decision
limits for hGH based on a larger data set and with the objective of establishing
decision limits with a 99.99% specificity i.e. the risk of false positives being less
than 1 in 10,000”. These two studies have been merged into a peer-reviewed joint
publication paper (hereinafter “Joint Publication Paper”), accepted for publication.
These studies establish a) that the decision limits as set by the 2014 hGH Guidelines
are reliable, and b) that the Athlete’s assay ratios measured in the A- and B-samples
441131 can only be explained by the use of exogenous hGH.
- The Joint Publication Paper addresses all the issues raised by the Panel in the
Veerpalu Case and the Athlete can no longer derive any advantage from this CAS
precedent.
- The Athlete’s analytical values of assay ratios (3.74 for kit 1 and 3.44 for kit 2 - A-
sample, and 2.82 for kit 1 and 2.65 for kit 2 - B-sample) are significantly higher than
those of:
e His own samples measured on 28 August 2012 with a ratio of 1.86 for kit 1.
The Athlete did not advance any explanation for the substantial difference
between the values recorded in September 2011 and those recorded less than
a year later. Values of a given individual should not considerably change over
time, and not by such a magnitude.
e Mr Veerpalu (CAS 2011/A/2566), whose analytical values of assay ratios
were 2.62 for kit 1 and 3.07 for kit 2 (A-sample) and 2.73 for kit 1 and 2.00
for kit 2 (B-sample).
e Mr Sinkewitz, who was found guilty of an adverse analytical finding
by a CAS Panel in CAS 2012/A/2857 Nationale Anti-Doping Agentur
Deutschland v. Patrick Sinkewitz, delivered on 21/24 February 2014.
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41. On 26 June 2014 and on behalf of the Panel, the Athlete was invited to file his comments
within seven (7) days on the documents submitted by WADA on 17 June 2014, which he

failed to do, even after a reminder sent on 15 July 2014.

42. On that same day — the President of the International Council of Arbitration for Sport

denied the Athlete’s renewed request for additional legal aid.

43. On31 July2014, the Parties were advised that the Panel had decided not to hold a hearing
in accordance with Article R57 of the Code.

44, On 9 September 2014, the Appellant signed and returned the Order of Procedure in
this appeal; on 15 September 2014, the Athlete signed (subject to modifications) and

returned the Order of Procedure as well.

IV. SUBMISSIONS OF THE PARTIES

(i) The Appeal
45. WADA submitted the following requests for relief:
“WADA hereby respectfully requests CAS to rule that:
1. The Appeal of WADA is admissible.
2. The decision rendered by the Finnish Sports Arbitration Board in the matter of
Mr. Juha Lallukka on 5 December 2013 is set aside.
3. Mr. Juha Lallukka is sanctioned with a period of ineligibility of between two
and four years starting on the date on which the CAS award enters into force.
Any period of provisional ineligibility effectively served by the Athlete before
the entry into force of such award, shall be credited against the total period of
ineligibility to be served.
4. All competitive individual results obtained by the Athlete from 7 September 2011

through the commencement of the period of ineligibility imposed pursuant to the
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34.

35.

36.

37.

38.

39.

40.

Six days later, on 26 March 2014, the Athlete filed a renewed request for legal aid seeking

additional financial aid.

On 3 April 2014, the CAS Court Office informed the Parties that the Panel to hear the
case had been constituted as follows: Prof. Luigi Fumagalli, President of the Panel,

Mr Quentin Byrne-Sutton and Mr Philippe Sands Q.C., arbitrators.

On 22 April 2014, WADA filed its appeal brief in accordance with Article R51 of
the Code, which contains a statement of the facts and legal arguments accompanied by

supporting documents.

On 4 June 2014 and within the granted extended deadline, the Athlete filed his answer
in accordance with R55 of the Code.

On 10 June 2014, the Parties were invited to inform the CAS Court Office on or before
17 June 2014 whether their preference was for a hearing to be held. The Parties were
also reminded that such participation at a hearing, if necessary, could be done by video

or telephone conference.

On 13 June 2014, the Athlete confirmed to the CAS Court Office that he preferred for
the matter to be decided solely on the basis of the Parties’ written submissions, whereas,
on 17 June 2014, WADA deferred to the Panel on whether it was necessary to hold a

hearing.

On 17 June 2014, WADA filed before the CAS the updated 2014 hGH Guidelines and
confirmed that the authors of the McGill Study together with Prof. Jean-Christophe
Thalabard of the University Descartes in Paris, France, produced a joint paper, which
had, subsequent to the peer-review process, been accepted for publication on 2 June

2014. The supporting documentation was attached to WADA'’s letter.
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III. SUMMARY OF THE PROCEEDINGS BEFORE THE
COURT OF ARBITRATION FOR SPORT

29. On 11 February 2014, WADA filed its statement of appeal with the CAS in accordance
with Article R47 et seq. of the Code of Sports-related Arbitration (hereinafter the
“Code) and requested an extension of the deadline to file its Appeal Brief in order
to translate a “voluminous amount of Finnish-language documents”. The Appellant
selected English as the language of the proceeding, and nominated Mr Quentin Byrne-

Sutton, attorney-at- law in Geneva, Switzerland, as arbitrator.

30. On 14 February 2014, the CAS Court Office acknowledged receipt of the Appellant’s
statement of appeal and requested that the Athlete comment on WADA’s request for an

extension within three (3) days.

31. On 19 February 2014, the Athlete informed the CAS Court Office that he objected
to WADA's application for the extension of the deadline to file its appeal brief, alleging
that “the actual reason for [WADA’s] request is to wait for an Award in the Sinkewitz-
case before filing the appeal” and that “the documents are already largely translated and
WADA is well informed about the merits of the case”. Separately, the Athlete nominated
Mr. Philippe Sands, Q.C. as arbitrator.

32. On 25 February 2014, the CAS Court Office informed the Parties that the President of
the Appeals Arbitration Division granted WADA's request and thereafter invited WADA
to file its appeal brief on or before 22 April 2014.

33. On 20 March 2014, the President of the International Council of Arbitration for
Sport issued an Order granting the Athlete legal aid sufficient to cover the travel and
accommodation costs of the Athlete and his Counsel to a hearing, as well as the costs of

any experts, witnesses, or interpreters in connection with a hearing, if necessary.
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decision limits. The result of the new study on decision limits indicates that the

decision limits previously set by WADA have been in the right direction. However,
despite adjustments having been made to the material and methodological aspects,
a single study does not necessarily constitute sufficient scientific proof for the
determination of decision limits.

The new study submitted by FINADA has sought to consider the shortcomings in
the methodology used in the determination of decision limits that were stated in
the decision issued by CAS. However, because the research results have not yet
been published and scientifically examined, it is unclear, at least at this stage, how
successfully the issues have been addressed and what type of uncertainty factors are
possibly related to the new study and the results based on it. Taking into account
the ambiguities detected by CAS related to earlier studies presented by WADA, such
a possibility cannot be ruled out. The study that has now been presented is the first
scientific statement on the decision limits for growth hormone after the decision
issued by CAS pertaining to Veerpalu. It has not yet been subjected to proper
scientific discussion. In addition, the study has not resulted in the confirmation of
new or previous decision limits, at least not yet.

The Finnish Sports Arbitration Board states that, taking into account the athlete’s
legal status and equal protection of the laws, the study submitted by FINADA cannot
be seen as sufficient proof of the accuracy of the decision limits that were deemed
to be unreliable by CAS”.

This being the case, the Finnish Sports Arbitration Board states that it has not been
proven that [the Athlete] has conducted the alleged antidoping rule violation. For this
reason, the appeal submitted by FINADA must be rejected”.

28. It is undisputed that on 21 January 2014, WADA received from the Athlete’s legal
representative “a large number of Finnish-language documents relating to the Appealed
Decision”. At that moment and according to WADA, it had not yet received “the case

file relating to the Appealed Decision through the customary and official channels”.
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the Supervisory Board decides on the basis of statements presented to it that
the case is not an antidoping rule violation, the athlete’s or another person’s
ineligibility ends immediately.”
[The Athlete] has been ineligible since 27 October 2011. Since this is not an
antidoping rule violation, [the Athlete’s] temporary ineligibility from sports will be

ended immediately”.

ILS The proceedings before the Finnish Sports Arbitration Board
25. On 18 July 2013, FINADA filed an appeal against the decision of its Supervisory
Board with the Finnish Sports Arbitration Board.

26. During this appeal proceeding, the Finnish Sports Arbitration Board took note of the fact
that, as a consequence of the Veerpalu Case, WADA commissioned additional scientific
studies to determine reliable decision limits for its Growth Hormone Test. In this respect
and in support of its appeal, FINADA produced before the Finnish Sports Arbitration
Board, a report dated 11 August 2013, prepared for WADA by representatives of the
Department of Epidemiology, Biostatistics and Occupational health and Department of
Mathematics and Statistics of the McGill University, in Montreal, Canada (hereinafter the
“McGill Study”). Nevertheless, FINADA confirmed to the Finnish Sports Arbitration
Board that new decision limits were still to be decided on by WADA, but that they
would not be higher than the values detected in the Athlete’s A and B samples.

27. In adecision dated 5 December 2013 (hereinafter the “Appealed Decision”), the Finnish
Sports Arbitration Board dismissed FINADA’s appeal, namely on the following grounds:
“(...)relevant decision limits must be determined in areliable and sufficiently accurate
manner. The uncertainty related to decision limits, as described in the decision issued

by CAS, can be eliminated in various ways. It is essential that the determination of
decision limits be based on sufficient scientific proof. The new report presented by

FINADA constitutes a part of a procedure that aims at the reliable determination of
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insignificance of the unreliability of the decision limits. FINADA failed to convince its

Supervisory Board, which found as follows (as translated from Finnish into English by

WADA):
“WADA’s current decision limits have indisputably been shown to be unreliable
and currently there are no absolute decision limits. FINADA has admitted that the
decision limits may decrease or increase with new studies, even though they will
probably remain close to the current decision limits.
The Supervisory Board states that since the decision limits are unreliable, they cannot
be used for analysing the results of growth hormone tests. Merely comparing [the
Athlete’s] values to unreliable decision limits is therefore not sufficient for fulfilling
FINADA'’s burden of proof. The Supervisory Board has not been able to ascertain
that the correct decision limits will not be higher than [the Athlete’s] values.
FINADA’s view has been that the decision limits will not change to higher than
the values observed in [the Athlete’s] sample. However, FINADA has not produced
sufficient rationale to support this claim. Fulfilling the burden of proof would have
required, instead of assessing the difference between [the Athlete’s] values and the
unreliable decision limits, sufficient scientific evidence of the current limits being
correct or at least close enough to the correct ones, for example. Such evidence was
not presented to the Supervisory Board.
Because FINADA has not fulfilled its burden of proof of the deviation from antidoping
rules showed by [the Athlete] has not caused the adverse analytical finding, [the

Athlete] cannot be considered to have committed an antidoping rule violation”.

24. Asaresult, on 19 June 2013, the FINADA Supervisory Board decided the following:
“The Supervisory Board has ruled that the case is not an antidoping violation
pursuant to Section 2 of Finland’s Antidoping code.

Item 7.6.4 of the Code is as follows:
“If ineligibility has been imposed on an athlete or another person on a basis

that is not an adverse analytical finding in the A sample of the doping test, and

/ CAS 2014/A/3488 World Anti-Doping Agency v. Mr Juha Lallukka




the corresponding decision limits of 1.81 and 1.68, respectively, and thus constituted an
adverse analytical finding. (...). The result is in good agreement with the result of the
A-sample 441131.”

II.4 The proceedings before the FINADA Supervisory Board
19. FINADA Supervisory Board initiated a disciplinary action against the Athlete and
was in charge of adjudicating whether a violation of the applicable anti-doping rules

occurred.

20. On 3 January 2012, the Athlete requested the FINADA Supervisory Board to suspend
the proceedings against him until the publication by the Court of Arbitration for Sport
(hereinafter the “CAS”) of its decision in the Veerpalu Case. The Athlete’s request was
granted.

21. On 28 August 2012, the Athlete’s assay ratio for hGH was measured again with the
result being 1.86 for kit 1.

22. On 25 March 2013, the final award in the Veerpalu Case became public and the
proceedings before the FINADA Supervisory Board resumed.

23. In a decision dated 19 June 2013, the FINADA Supervisory Board observed that the
Athlete had always denied having used prohibited substances, but had not challenged
the results of the Laboratory. Under these circumstances, the FINADA Supervisory
Board found that the Athlete had the burden of establishing that a deviation from the
relevant anti-doping standard occurred. It held that, by referring to the findings of the
Veerpalu Case, the Athlete had successfully proven that the decision limits of WADA’s
Growth Hormone Test were unreliable due to insufficient scientific proof and that the
deviation might have caused the adverse analytical finding. Consequently, the burden

shifted back to FINADA to provide satisfactory evidence to substantiate its claim on the
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14.

15.

16.

17.

18.

On 22 September 2011, the Laboratory analysed the Athlete’s A-sample, which
tested positive for extraneous hGH. More precisely, and according to the “full
documentation package on A-sample 441131 dated 21 November 2011, based “on
the data of Recombinant growth hormone, immunology assay, human serum sample
SOP DO-122, batch JDO1 63 the analysis of the [Athlete’s] serum A-sample 441131
using the CMZ hGH differential immunoassays produced the following analytical vales
(sic) of assays ratios: 3.74 for kit ‘1 and 2.82 for kit ‘2. The ratios are greater than
the corresponding decision limits (DL) of 1.81 and 1.68, respectively. The combined
standard of uncertainty (...) estimated by the laboratory at the DL is 0.19 for kit “1° and

0.16 for kit ‘2°. This constitutes an adverse analytical finding.”

It is not disputed that exogenous hGH is a non-specified substance included in
the category S2 (a) (“Peptide Hormones, Growth Factors and Related Substances™)
on the 2011 WADA Prohibited List. The substance is prohibited both in- and

out-of- competition.

On 25 October 2011, the adverse analytical findings were reported to WADA, the Finnish
Anti-Doping Agency (hereinafter “FINADA”) and to the FIS.

On 27 October 2011, the Athlete was provisionally suspended.

In a statement dated 7 November 2011, the Athlete denied having used exogenous
hGH or any other medications prohibited in sports. He claimed that the test results
could only be incorrect and requested the analysis of the B-sample, which was
carried out on 14 November 2011. According to the “full documentation package
on B-sample 4411317 dated 30 November 2011, the “confirmation tests using
the CMZ hGH differential immunoassay kit ‘1’ and kit ‘2’ for the detection of growth
hormone in serum gave positive confirmation results for both assay ratios in B-sample

441131. The determined assay ratios (3.44 for kit ‘1°, 2.65 for kit ‘2”) were greater than
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different isoforms, present at constant relative proportions. In contrast, recGH is only
comprised of the 22-KDa molecular form. The administration of exogenous recGH not
only leads to an increase in the concentration of the 22-KDa isoform but also causes a
reduction of the non-22-kDa concentrations, thus altering the natural ratios established
between these hGH isoforms” (chapter 4, page 3 of the 2010 hGH Guidelines). We note
that there is no material change to this approach in the 2014 Guidelines (Chapter 4,
page 3 of the 2014 hGB Guidelines). The ratio of the concentrations of recombinant
hGH (recGH) versus other “natural derived” isoforms of hGH (pitGH) are measured
with two different kits developed specifically to detect the administration of exogenous
hGH. The decision limits determine whether the recGH/pitGH ratios in kit 1 and kit 2
qualify as an adverse analytical finding. Any value above these limits will trigger the

report by the laboratory of a positive test.

10. Under the 2010 hGH Guidelines and as regards to male athletes, the decision limit
values for ratios derived from these kits were the following:
- kit 1: 1.81
- kit 2: 1.68.

11. The kits use different antibodies and, therefore, lead to different values and different

decision limits.

I1.3 The Athlete’s adverse analytical findings
12. On 7 September 2011, the Athlete was subject to an out-of-competition doping control
in Kouvola, Finland. His blood samples were dispatched in bottles with the code

number 441131.

13. The WADA-accredited “United Medix Laboratories Ltd.” in Helsinki, Finland,
(hereinafter the “Laboratory”) was instructed to conduct the analysis of the Athlete’s

blood samples.
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“HGH is a hormone that is synthesized and secreted by cells in the anterior pituitary

gland located at the base of the brain. It is naturally produced in humans and necessary
for skeletal growth. However, hGH is also available artificially and is believed to
be abused by athletes on a wide scale in order to increase performance. The hGH
isoform Test has been developed as part of an effort to combat hGH doping in sports.
The major challenge in developing a doping test for hGH is the fact that the level
of total concentration of hGH in a human’s blood will naturally vary substantially
in the course of time. HGH is naturally released in a rhythmic, pulsatile manner, so
that the total hGH concentration level may vary as much as 500-times between the
pulses and the basal periods. Normally there are around ten hGH pulses during any
24-hour period, so the total hGH concentration will differ significantly depending
on the time of measurement. For this reason, developing a test based merely on the
measurement of the total hGH concentration is, in practice, impossible. However,
the administration of exogenous hGH changes the proportional shares of various
hGH isoforms in a human’s blood by increasing the proportional share of one hGH
isoform compared to other isoforms. Accordingly, the Test has been designed to
detect hGH administration by looking at the ratio between two types of isoforms of
hGH. Even though the levels of total hGH concentration will vary substantially,
it is assumed that the ratio between the relevant types of hGH isoforms measured
by the Test will naturally remain relatively stable. The administration of exogenous
hGH can thus be detected from an elevated ratio of the relevant hGH isoforms. The
testing is done by using two distinct sets of reactive tubes coated with two different
combinations of antibodies, which are referred to as Kit 1 and Kit 2 (or the “Kits”).
The so-called decision limits determine the thresholds needed to assess whether an
athlete’s blood contains natural or doped levels of hGH”.
9. In other words, to detect hGH doping in sport, the WADA accredited laboratories use
the “proportion of hGH isoforms found under normal physiological conditions and
those found after recombinant (rec) hGH injection (...). The method is essentially based

on the established principle that the normal composition of hGH in blood is a mixture of
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decision is broadly based on a recent award issued by the Court of Arbitration for Sport
(CAS 2011/A/2566 Andrus Veerpalu v. FIS — hereinafter “Veerpalu Case” — rendered
on 25 March 2013), which declared the said testing method for hGH to be reliable
but nevertheless found that the risk of having false positive tests was too high. As a
matter of fact, the CAS Panel in the Veerpalu Case held that the disciplinary body, which
handled the matter in the lower instance, failed to meet the applicable standard of proof

with respect to the procedure followed to set the decision limits.

5. Against this background, and in order to fully appreciate the facts of the case as well
as the issues to be addressed, it appears appropriate to briefly describe WADA’s Growth

Hormone Test.

6. For the detection of doping with hGH in sport, WADA developed guidelines on
“hGH isoform differential immunoassays for anti-doping analyses”. A first version
was published in June 2010 (hereinafter the “2010 hGH Guidelines™). Its objective was
stated to “ensure a harmonized approach in the application of the Isoform Differential
Immunoassays for the detection of doping with human Growth Hormone (hGH) in sport.
The guidelines provide direction on the Sample pre-analytical preparation procedure,
the performance of the test(s) and the interpretation of the test results” (chapter 1,
page 3 of the 2010 hGH Guidelines). Importantly, the 2010 hGH Guidelines also

contain the WADA'’s Growth Hormone Test’s decision limits.

7. InJune 2014, WADA released version 2.1 of the above guidelines (hereinafter the “2014
hGH Guidelines”), which had the same objective as its first version. The 2014 hGH
Guidelines reflect the latest revised decision limits, based on work carried out by two

teams of statisticians.

8. As far as the testing method itself is concerned, the following description can be found

in the Veerpalu Case (para. 83, page 18):
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I. PARTIES

1. The World Anti-Doping Agency (hereinafter “WADA”) is a Swiss private-law
foundation. Its seat is in Lausanne, Switzerland, and its headquarters are in Montreal,
Canada. WADA was created in 1999 to promote, coordinate and monitor the fight against

doping in sport in all its forms.

2. Mr Juha Lallukka (hereinafter the “Athlete”), born on 27 October 1979, is of Finnish
nationality. He is a cross-country skier of national level and is affiliated to the Finnish
Ski Association, which is a member of the International Ski Federation (hereinafter
C‘FIS”)'

II. FACTUAL BACKGROUND

II.1 Background facts
3. Set out below is a summary of the relevant facts and allegations based on the Parties’
written submissions, pleadings and evidence adduced. Additional facts and allegations
found in the Parties’ written submissions, pleadings and evidence are addressed, where
relevant, in connection with the legal discussion that follows. The Panel has carefully
considered all the facts, allegations, legal arguments and evidence submitted by the
Parties in the present proceedings, but will refer in this Award only to the submissions

and evidence it considers necessary to explain or support its reasoning.

I1.2 The isoform differential immunoassays for the detection
of doping with human growth hormone in sport.
4. The appeal is brought against a decision of the Finish Sports Arbitration Board, which
found that some of the parameters of the test for human growth hormone (hereinafter
“hGH”) abuse as validated by WADA (hereinafter “WADA’s Growth Hormone Test”)

were unreliable. One of the specificities of this case derives from the fact that the appealed
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delivered by the
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sitting in the following composition:

President: Prof. Luigi Fumagalli, Professor and Attorney-at-Law, Milan, Italy

Arbitrators: ~ Mr Quentin Byrne-Sutton, Attorney-at-law, Geneva, Switzerland
Mr Philippe Sands Q.C., Barrister, London, England

Ad hoc Clerk: Mr Patrick Grandjean, Attorney-at-law, Lausanne, Switzerland

in the arbitration between

World Anti-Doping Agency (WADA), Montreal, Canada
Represented by Mr Olivier Niggli, Attorney-at-law, and Mr Ross Wenzel, Solicitor,
Lausanne, Switzerland

Appellant

and
Mr Juha Lallukka
Represented by Mr Hannu Kalkas, Attorney-at-law, Helsinki, Finland
Respondent
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ORDER
The Court of Arbitration for Sport rules that:

1. The request for provisional measures filed by Mr Alan Pulido Izaguirre on 18
December 2014 in the matter CAS 2014/A/3861 Alan Pulido Izaguirre v. Club
Tigres de la UANL & FMF is rejected.

2. The costs deriving from the present order will be determined in the final award

or in any other final disposition of this arbitration

Lausanne, 29 January 2015

THE COURT OF ARBITRATION FOR SPORT

Corinne Schmidhauser

President of the Appeals Arbitration Division

CAS 2014/A/3861 Alan Pulido Izaguirre v. Club Tigres de la UANL
& Federacion Mexicana de Futbol Asociacion




not exhausted all the internal legal remedies and, therefore, he cannot request the
issuance of his ITC as a provisinal measure at this time.

38. In any event, the Appellant has not provided any evidence proving the existence
of any risk of irreparable harm in the absence of proof of any concrete offer from
another club. In other words, the Appellant’s request is based on a mere hypo-

thetical (i.e. that the Player may receive an offer from another club).

39. Furthermore, the President of the CAS Appeals Arbitration Division agrees with
the Club that there is no risk of irreparable harm because such harm, if any, is
caused by the Player himself who decided not to reintegrate the Club and failed

to prove that the latter does not allow him to do so.
40. In view of the above, the President of the CAS Appeals Arbitration Division

concludes that the second provisional measure requested by the Appellant shall

be rejected.
VIII. PUBLICATION

41. In view of the agreement of the parties, the present Order will be published on
the CAS website.

IX. COSTS

42. According to standard CAS practice, the cost of this part of the proceedings will

be settled in the final award or in any other final disposition of this arbitration.
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34.

35.

36.

37.

When deciding whether to award preliminary relief, the President of the Divi-
sion or the Panel, as the case may be, shall consider whether the relief is nec-
essary to protect the applicant from irreparable harm, the likelihood of succes
on the merits of the claim and whether the interests of the Applicant outweigh
those of the Respondent (s).

The President of the CAS Appeals Arbitration Division notes that, pursuant to
Article R37 of the Code, she shall examine whether the Player has exhausted all
the internal legal remedies provided in the rules of the FMF, which made appli-

cable FIFA Regulations before applying to this second provisional measure.

The President of the CAS Appeals Arbitration Division notes that the FIFA Reg-
ulations foresee a legal avenue to obtain the ITC of a player, i.e. the national
association of the new club which already signed the relevant player shall file a
request (including a copy of the Player’s new contract) to the association where
the player’s former club is affiliated. Thereafter, after having verified that the
contract of the relevant player with his former club is no longer in force, the

national association where the former club is affiliated shall issue the ITC.

Furthermore, the President of the CAS Arbitration Division notes that the former
association has the power to deny the issuance of the ITC. However, even in this
scenario, the President of the CAS Arbitration Division points out that the FIFA
Regulations provide the possibility to provisionally issue the ITC of the relevant
player.

In the case at hand, the Appellant has not provided any evidence proving that
any association has even requested the transfer of the Player’s ITC to the FMF
and, obviouly, that such request has been denied by the latter. As a result, the
President of the CAS Appeals Arbitration Division concludes that the Player has
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lish as follows:
To declare that, in any case, the Appellant no longer has any contractual rela-

tionship with Tigres and he currently has the status of free player.

30. The President of the CAS Appeals Arbitration Division notes that the Player
basically seeks with his application for provisional measure the same objective
he seeks with the relevant appeal filed before CAS, namely the declaration tha
the Player is no longer contractually bound with the Club and, consequently, he

is free to sign with other clubs.

31. In this regard, the President of the CAS Appeals Arbitration Division notes that,
in the context of a request for provisional measures, she would not be in a posi-

tion to decide on the merits of the appeal and grant the relief sought.

32. In view of the above, the President of the CAS Appeals Arbitration Division
concludes that the first provisional measure requested by the Player shall be

rejected.

33. Regarding the second provisional measure requested by the Player (i.e. to order
the First and Second Respondent to immediately issue the ITC upon request of
any club of the world), the President of the CAS Appeals Arbitration Division
considers pertinent to refer to Article R37 of the Code, which relevant part reads

as follows:

No party may apply for provisional or conservatory measures under these

Procedural Rules before all internal legal remedies provided for in the rules of
the federation or sports-body concerned have been exhausted. [...] (emphasis
added by the President of the CAS Appeals Arbitration Division)
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26.

27.

28.

29.

that, prima facie, the appeal is admissible, without any prejudice to any final

decision in that regard by the Panel once appointed.

VII. LEGAL DISCUSSION

Pursuant Article R37 of the Code, the President of the CAS Appeals Arbitration
Division is competent to consider an application for provisional measures if the

Panel is not yet constituted.

As an inittial matter, the President of the CAS Appeals Arbitration Division
notes that the Player requested to be granted two different provisional measures:
1) To declare that the Player is no longer obliged to stay, against his will, with the
Club and, therefore, that he is free to sign with other clubs; and 2) To order the
Club and the FMF to immediately issue the ITC, upon the request of any club of
the world.

The President of the CAS Appeals Arbitration Division, having analyzed the

provisional measures requested by the Player, notes as follows:

Regarding the first provisional measure requested by the Player, i.e to declare
that the Player is no longer obliged to stay, against his will, with the Club and,
therefore, that he is free to sign with another club, the President of the CAS Ap-
peals Arbitration Division considers pertinent to refer to the Player’s request for

relief on the merits, which in part reads as follows:

Declarar que en cualquier caso el Apelante carece de vinculacion contractual

con Tigres y ostenta actualmente el estatus de jugador libre de contrato

The above-mentioned request for relief can be informally translated into Eng-
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ed a specific arbitration agreement and insofar as the Appellant has exhausted
the legal remedies available to him prior to the appeal, in accordance with the

statutes or regulations of the said sports-related body.”

20. In the absence of a specific arbitration agreement, in order for the CAS to have
jurisdiction to hear an appeal, the statutes or regulations of the sports-related
body from whose decision the appeal is being made must expressly recognize

the CAS as an arbitral body of appeal.

21. Article 86 of the Statutes of the FMF provides that decisions of the CCRC can
be appealed before CAS. Furthermore, the Respondents have not objected to the
jurisdiction of CAS.

22. Therefore, the President of the CAS Appeals Arbitration Division is satisfied
that, prima facie, CAS has jurisdiction to decide on the present dispute, without

any prejudice to any final decision in that regard by the Panel once appointed.
VI. ADMISSIBILITY

23. Article 86 of the Statutes of the FMF provides that the time limit for filing an ap-
peal against decisions of the CCRC before CAS is twenty-one days from receipt

of such decisions.

24. The Appealed Decision was rendered on 3 December 2014 and the appeal was
filed before CAS on 18 December 2014. Therefore, the appeal was filed within
the term of twenty-one days. Furthermore, the Respondents have not raised any

objection in this regard.

25. Therefore, the President of the CAS Appeals Arbitration Division is satisfied

\.  ORDER on Request for Provisional Measures




T\ /

16.

17.

18.

19.

b) The Club argues that the Player failed to provide any new evidence
proving the likelihood of success of his appeal.

c¢) The Club considers that its interests outweighs those of the Player
because it is trying to protect the principle of contractual stability as

established by the FIFA Regulations

By letter dated 2 January 2015, the FMF also objected the Player’s request on
provisional measures, providing the following reasons:
- CAS has no power to authorize a player with an employment contract still
in force to sign with a different club, before such player exhausted all internal
legal remedies.
- The FIFA Regulations foresee the possibility to issue a provisional ITC.
Therefore, the Player shall follow the procedure established by the FIFA Reg-
ulations in order to exhaust all the internal legal remedies as provided by Ar-
ticle R37 of the Code.

V. JURISDICTION OF THE CAS

In accordance with Swiss Private International Law Act (Article 186), the CAS

has power to decide upon its own jurisdiction.

The extent of the jurisdictional analysis at this point is to assess whether, on a
prima facie basis, the CAS can be satisfied that it has jurisdiction to hear the
application. The final decision on jurisdiction will be made by the Panel in its

award.

Article R47 of the Code states that, “An appeal against the decision of a federa-
tion, association or sports-related body may be filed with the CAS insofar as the

statutes or regulations of the said body so provide or as the parties have conclud-
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measures are not granted because he has been “de facto” not allowed to exer-
cise his professional activity since July 2014.
¢) The Player considers that his interests outweighs those of the Club and the

FMF because he is currently not able to exercise his professional activity.

14. By letter dated 22 December 2014, the CAS Court Office notified the Player’s
request on provisional measures to the Club and the FMF, and invited them to

file their respective positions in this regard.

15. By letter dated 31 December 2014, the Club objected to the Player’s request on
provisional measures, providing the following arguments:
- The Club considers that the President of the CAS Appeals Arbitration Di-
vision cannot declare that the Player is not obliged to remain with the Club
because such matter is inherently related to the merits of this dispute.
- The Club argues that the ITC of the Player should be requested by the appro-
priate proceedings established by FIFA Regulations rather than by an applica-
tion for provisional measures before CAS. In accordance with FIFA Regula-
tions, the new club of a Player shall request, through its national association,
the issuance of the relevant ITC. However, the Club notes that, at this stage,
no club has requested that the FMF transfers the ITC of the Player. Therefore,
the Player’s request regarding the immediately issuance of his ITC shall be
rejected.
- The Club maintains that, in any event, the Player failed to prove that the three
requirements for granting the provisional measures had been fulfilled. More
specifically:
a) The Club considers that there is no risk of irreparable harm because
such harm, if any, is caused by the Player himself. The “de facto” sus-
pension alleged by the Player is the result of his own decision not to

reintegrate the Club, despite being contractually bound to do so.
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Tigres y puede vincularse con otros clubes deportivos, sin perjuicio de quién
sea responsable de la ruptura contractual y de las consecuencias derivadas.
Ordene a club Tigres y a la Federacion Mexicana de Futbol Asociacion (FMF)
proceder con la emision inmediata del Certificado de Transferencia Interna-
cional (CTI) ante el requerimiento de cualquier club en el mundo.

Publique la medida cautelar en el sitio web del TAS/CAS para conocimiento
de los clubes de futbol que pudieran tener un interés en la contratacion del

jugador.

The above-mentioned relief can be informally translated into English as follows:

1.

To declare that the Player is not obliged to stay, against his will, with Tigres
and can sign with other clubs, regardless of whom would be liable for the ter-
mination of the contract and the consequences that may derive thereafter from
such termination.

To order Club Tigres and Mexican Football Federation to immediately issue
the International Transfer Certificate (ITC) upon request of any club in the
world.

To publish the Order in the website of CAS for the knowledge of other clubs

which could be interested in signing the Player.

13. The Player sustains that the conditions listed in Art. R37 of the Code for granting

his request for three different provisional measures have been met in the case at

hand. The Player does not make any distinction among his three specific requests

and provides his position as follows:

a) The Player considers that his appeal is likely to succeed because the Ap-
pealed Decision cannot be upheld in view of the Player’s desire to leave the
Club. The Player also argues that the Addendum II to the Agreement is not
signed in all its pages and such circumstance should be also taken into account
for assessing the likelihood of success of his appeal.

b) The Player argues that there is a risk of irreparable harm if these provisional
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7. On 8 January 2013, Addendum 2 of the Agreement was registered before the
FMF.
8. On 17 July 2013, Addendum 3 of the Agreement was registered before the FMF.

III. THE PROCEEDINGS BEFORE THE FMF

9. On 29 June 2014, the Player filed a claim with the “Comision de Conciliacion
y Resolucion de Controversias” of the FMF (the “CCRC”) against the Club,
seeking a decision of the FMF which would declare him a free agent as of 1 July
2014.

10. On 3 December 2014, the CCRC dismissed the claimed filed by the Player. The
CCRC considered that there was sufficient proof that the signature included in
the Addendum 2 corresponded to that of the Player, and therefore he specifically
agreed to extend the Agreement until 30 June 2016. As a result, the CCRC con-
cluded that the contractual relationship between the Player and the Club would

remain in force until 30 June 2016.

IV. PROCEEDINGS BEFORE THE CAS AND THE
PARTIES’ SUBMISSIONS

11. On 18 December 2014, the Player filed with the Court of Arbitration for Sport
(the “CAS”) an appeal against the Club and the FMF with respect to the decision
rendered by the CCRC on 3 December 2014 (the “Appealed Decision”).

12. Together with his statement of appeal, the Player made an application for provi-
sional measures, pursuant to Article R37 of the Code of Sports-related Arbitra-
tion (the “Code”), seeking the following relief:

1. Declare que el futbolista no esta obligado a permanecer-contra su voluntad- en
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I. THE PARTIES

1. Alan Pulido Izaguirre (the “Player” or the “Appellant”) is a professional football

player of Mexican nationality.

2. Club Tigres de la UANL (the “Club” or the “First Respondent”) is a football club
with its registered office in San Nicolds de los Garza, Mexico. It is a member
of the Mexican Football Federation, which in turn is affiliated to the Fédération

Internationale de Football Association (“FIFA”).

3. The Federacion Mexicana de Futbol (the “FMF” or the “Second Respondent”) is
the governing body of football in Mexico.

II. THE FACTS.

4. On 1 July 2010, the Player and the Club entered into an employment agreement
(the “Agreement”), which was in force as of the “Torneo Apertura 2010” until
the end of “Torneo Clausura 2013” (i.e. a period of 3 years). The Agreement
included the possibility to extend the Agreement for one more year, subject to a

further agreement between the Player and the Club.

5. On 9 July 2010, the Agreement was registered by the Club before the FMF.

6. On 24 July 2012, the Player and the Club allegedly entered into two different ad-
dendums to the Agreement (so-called “Addendum number 2” and “Addendum
number 3”). In accordance with Addendum number 2, the Player and the Club
allegedly agreed to extend the Agreement until 2016. The Player contests the
validity of this Addendum, arguing that he never agreed to extend the Agreement

until 2016 and that the signature included therein was forged.
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ORDER
on Request for Provisional Measures
issued by the
President of the Appeals Arbitration Division of the
Court of Arbitration for Sport

in the arbitration between

Mr Alan Pulido Izaguirre, Mexico
Represented by Mr Jaime Castillo, attorney-at-law in Mexico D.F., Mexico, and by Mr Ariel
Reck, attorney-at-law in Buenos Aires, Argentina

-Appellantand

Club Tigres de la UANL, San Nicolas de los Garza, Mexico
Represented by Mr Lucas Ferrer, Pintd Ruiz & del Valle law firm, Barcelona, Spain

- First Respondent
and
Federacion Mexicana de Futbol, Mexico DF, Mexico
Represented by Mr Fernando Cerrilla, Secretary General
- Second Respondent
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